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Court of Appeals of the District of Goluijabia. 

- 

No. 3295. I 

United States of America ex Rel. Edmund 0. Wattis, Appellant, 

vs. j 

Franklin K. Lane, Secretary of the Interior. 

✓ I 

■ I I 

a Supreme Court of the District of Columbia. I 

At Law. No. 61744. j 

United States of America ex Rel. Edmund 0. Wattis, iRelator, 

vs. i 

Franklin K. Lane, Secretary of the Interior, Respondent. 

i 

United States of America, } 

District of Columbia, ss: j 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and prcweedings 
had, in the above entitled cause, to wit: | 

1 In the Supreme Court of the District of Columbia. I 

At Law. No. 61744. i 

I 

United States of America ex Rel. Edmund 0. WattisJ Relator, • 

vs. j 

Franklin K. Lane, Secretary of the Interior. ! 

Memorandum. 

December 13,1918. Order granting plaintiff permission to file sub¬ 
stituted petition for mandamus and extending time to ansWer rule to 
the 3rd day of January, 1919—^filed. 

I 

Petition for Mandamus. ! 

Filed December 13,1918. I 

♦ ♦ ♦ ♦ ♦ ♦ j ♦ 

I 

Come now the United States on the relation of Edmond lO. Wattis, 
above named, and for cause of action alleges: i 

1. That the relator, Edmund 0. Wattis, is a citizen of the Unite*! 
States and a resident of the State of Utah, and that the j defendant 
Franklin K. Larie, is a citizen of the United States, temporfurily resid- 

1—3295a i 
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ing in Washington, D. C., holding the office of Secretary of the In¬ 
terior, and ai! such is sued herein. 

2. That one James H. Barnish served as a soldier in the Union' 


army in Company “F” 41st. New York Heavy Artillery, from Febru¬ 
ary 23, 1864, to September 26, 1865, and that he made a homestead 
entrv NY. 1310 at the T.and Office at Minneapolis, Minnesota, on April 
7, 1865. of the N. W. >4 of the S. E. 14 Lot 1, Sec. 10, T. 
2 118N., K. 30W., consisting of 72.73 acres of land and thereby 

became vested by virtue of Section 2306, Revised Statutes, with 
the soldier’s additional* right of 87.27 acres of land. That the said 
James H. Barnish died on October 1, 1895, at Stockton, Durham 
County, England, without having exercised his additional right, but 
said James H. Barnish left a last will and testament which was dulv 


admitted to probate in the Principal Probate Registry of the High 
Court of Justice, by the terms of which will the property hereinafter 
described was by said .lames H. Barnish devised and bequeathed to 
his nephew, Samuel Barnish Glover, who as executor thereof and as 
sole residuary legatee therein, thereafter and on September 12, 1917, 
sold and assigned said additional right to other parties who by mesne 
conveyances sold and assigned said additional right to the extent of 
78.28 acres of land to the relator Edmund O. Wattis. 


3. That thereafter and on November 14, 1917, the said relator, as 
the assignee of said Samuel Barnish Glover as such executor and such 
residuary legatee, filed his application at the Land Office at Elko, 
Nevada, to enter under the provisions of Section 2306 Revised 
Statutes, and the land laws in connection therewith, the following 
public lands, to wit, N. of the S. E. 14 Sec. 20, T. 43 N., R. 62 E., 
M. I). M., said lands so applied for consisting of 80 acres, the relator 
using other rights to complete the full amount of said 80 acres. 

4. That said application was made under, according to and in 
full compliance with the rules, regulations, decisions, and practice of 
the Department of the Interior governing such and like cases, and said 

application was accompanied with the full and legal evidence 
3 of the relator’s title to the additional right claimed by him, 
which evidence was accepted by the Commissioner of the Gen¬ 
eral Land Office and fully and finally adjudicated by. him in accord¬ 
ance with the rules, regulations, decisions, and practice, then in full 
force and efl’ect. 


5. That by virtue of Section 2306 and the facts found by said 
adjudication of the Commissioner of the General Land Office the 
said relator became the owner of the soldier’s additional right in 
and to said 78.28 acres of land so applied for as aforesaid, and en¬ 
titled to a patent therefor. 

6. That on February 15, 1917, the said defendant made and pro¬ 
mulgated his administrative ruling, issued on February 16, 1917, as 
Circular No. 528, in which it was publicly announced and held that 
soldier’s additional rights under Section 2306 were not inheritable 
or descendible, and would not and could not be conveyed by will or 
by operation of law, saying specifically that ‘Hf this rig*ht is not e.xer- 
cised in the manner indicated and within the term during which it 
was appropriable the right lapses and ceases to exist.” A copy of 
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which administrative ruling is hereto attached, marked Extiibit A, 
and made a part hereof. That said administrative rulingi was so 
made and promulgated without notice to any of the many [persons 
holding lands and rights descended through inheritance, cpnveyed 
by will or by operation of law, and who were affected therfeby and 
interested therein, and without notice particularly to said relator, or 
to anv of his assignors. That said administrative ruling reversed 
and set aside the prior decisions of the Department of the [Interior, 
which had followed and applied the rule of property in soldiers’ 
additional rights as declared by the Courts for the twtenty-one 

4 years immediately preceding February 15, 1917. That this 
administrative ruling is unfounded, contrary to lawj and the 

decisions of the Courts, entirely unauthorized, beyond the power and 
jurisdiction of the Secretary of the Interior, and is purely ajrbitrary; 
that it denies the very rights for which the GovernmeD|t of the 
United States has been issuing patents in this class of cas^ during 
the whole of the twenty-one years prior to February 15, 1^17; that 
it casts a cloud upon all titles derived from soldiers’ additioijial rights 
through inheritance during said period of twenty-one ybars, and 
upon all such rights upon which patents have not yet been issued, 
and especially casts a cloud upon the right of said relatqr set out 
herein, and prevents him and others in like condition from using 
and enjoying said rights so derived through inheritance from and 
by virtue of Section 2306, utterly depriving them of the use and 
benefit of soldiers’ additional rights so granted by Congrejss. That 
in overruling an application to vacate said administrative Ruling the 
Secretary of the Interior on December 26, 1917, reasserted and re¬ 
affirmed his former ruling, giving unsound reasons therefbr, specif¬ 
ically saying that, “the benefit of Section 2306, indeed, is bot before 
its acceptance property at all, and hence is not capable of inheri¬ 
tance,” thus again denying and attempting to set aside the rule of 
property established by law and the decision of the Courts, and pre¬ 
venting all soldiers’ additional rights from being used ap'd enjoyed 
according to the provision of Congress. A copy of said (fecision of 
December 26, 1917, is hereto attached marked Exhibit B,|and made 
a part hereof. 

7. That the application of the relator so made ab aforesaid, 

5 in due course of business and in accordance with tlje rule and 
practice of the Department of the Interior came op for hear¬ 
ing and examination by and before the Commissioner of the Gen¬ 
eral Land Office, and all the facts and records were by hiip fully and 
fairly examined; that by his decision rendered on February 18, 
1918, he found the facts as hereinbefore stated, and that by said 
facts the relator would be and was entitled to such entfy of land, 
under and by virtue of said soldier’s additional right to the amount 
of 78.28 acres as set out in said application; but the said Commis¬ 
sioner of the General Land Office following the rule laid down in 
the administrative ruling of the Secretary of the Interior of Feb¬ 
ruary 15, 1917 aforesaid, failed, neglected, and refused [to find the 
legal right to said land in said relator as he should by lawj have done, 
but denied said right to said lands solely because said right had de- ■ 
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scended from said James H. Barnish to said Samuel Barnish Glover 
by will and not because of any other reason whatsoever. That a 
copy of the decision of the Commissioner of the General Land office 
dated February 18, 1918, is hereto attached, marked Exhibit C., and 
made a part hereof. 

8. That thereafter and within the time allowed by law and the 
rules and practice of the Department an appeal was taken from the 
dedsion of said Commissioner of the General Land Office denying 
the right of said relator to enter the lands described because the title 
had been derived through inheritance under a will by one of the 
assignors, and in due course of business said appeal was heard by the 
first assistant Secretary of the Department of the Interior, who upon 

a full and fair examination again found the facts entirely in 

6 favor of the said relator, as above set forth, but again follow¬ 
ing the rule laid down in the administrative ruling heretofore 

set out in Exhibits and “B,” failed, neglected, and refused to 
find the legal right to said lands in the relator, although he affirmed 
the finding of facts as made by the Commissioner of the General 
Land Office, and denied the right solely because said right had 
descended by inheritance and not by assignment, and in said de¬ 
cision dated July 25, 1918, affirmed decision of the Commissioner 
in holding the application of said relator for rejection. A copy of 
said decision is hereto attached, marked Exhibit D and made a part 
hereof. That a motion for a rehearing was duly filed, but the same 
was overruled and denied on October 2, 1918, and the application 
therein rejected. A copy of the order overruling the same is at- 
taclied liereto, marked Exhibit E, and made a part hereof. 

9. Said relator now alleges that through the administrative rul¬ 
ings above set out, and the decisions of the Commissioner of the 
General Land Office and of the Secretary of the Interior also set out 
herein, said defendant has attempted to set aside the laws of Con¬ 
gress and overrule the decisions of the Supreme Court of the United 
States; he has beclouded the rights hereinbefore mentioned, and 
especially the right of said relator to said 78.28 acres of land above 
described, and has rendered the same of no value or benefit to him, 
and has prevented and will prevent him from using the same for 

'^his profit and advantage, and said relator is now by reason thereof 
unable to use said right on any of the public lands of the United 
States, and that the Secretary of the Interior threatens finally to 
reject said application, and to order the same cancelled on 

7 the books of the Land Office at Elko, Nevada, and will so do 
to the great and lasting injury of said relator unless re¬ 
strained from so doing by the order of this Court, and has refused 
and will continue to refuse to issue a patent therefor unless ordered 
so to do by this Court, and that if said application be cancelled and 
said patent bei refused said relator has no adequate remedy at law. 

Wherefore the said plaintiff prays the Judgment of this Court as 
follows: 

1. That a rule may be issued herein directing that the defendant, 
Franklin K. Lane, show cause, if any there be, within a day therein 
to be named, why a peremptory writ of mandamus should not issue 
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against him herein, ordering him as Secretary of the Interioi' to suf¬ 
fer and permit the application above described to remain in filill force 
and effect, and to receive and accept the said soldiers' addilioiial right 
as full right and satisfaction for the land above claimed, ajnd that 
upon final hearing a patent be issued to said Edmund 0. Wattis, the 
relator herein, for the land above claimed and described, vjpon the 
payment of said relator of the legal fee and commissions required in 
this matter. i 

2. That while said action is pending said defendant and tljie public 

officials acting under him may be restrained by the ordeir of this 
Court from cancelling said application or from taking any! further 
action in this matter until the final hearing hereof, and tlfat upon 
such final hearing the said defendant be perpetually enjoirjed from 
carrying out said decision against said relator, and from cancelling 
said application of the relator heretofore described. I 

3. That this Court issue its Judgment and order holdinj^ and de¬ 

claring that said administrative ruling of February 15, 1917, 

8 is illegal, null and void, and that said right of the reliator may 
be held and declared in law to be inheritable and descendible 

as the same was made by the laws of Congress and the decisions of 
the Courts. 1 

4. That said plaintiff may have such other and further relief 

herein as the laws may permit and may to the Court seem |meet and 
proper. I 

EDMUND O. WATTIS. 

State of Utah, j 

County of Weber^ ss: i 

I, Edmund 0. Wattis, being first duly sworn, depose and say that ‘ 

I am the relator, that the facts stated in the foregoing petition are on 
my knowledge true, and those stated upon information sjnd belief, 

I believe to be true, 

EDMUND O. WATTIS. 

I 

Subscribed and sworn to before me this 25 day of Octobeir, 1918. 
[seal.] ^ H. B. McCU^E, 

Notary Public, 

My commission expires July 22 1921. I 

9 Exhibit A. 

I 

Department of the Interior. 

! 

Washington. ' 

Feb. 15, 1917. 

Administrative Ruling. | 

i • ■ I 

Sections 2306 and 2307, Revised Statutes, provide as follows: J 

Sec. 2306. Every person entitled, under the provision^ of section [ 
twenty-three hundred and four, to enter a homestead whp may have I 
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heretofore entered under the homestead laws, a quantity of land less 
than one hundred and sixty acres, shall be permitted to enter so much 
land as, when added to the quantity previously entered, shall not ex¬ 
ceed one hundred and sixty acres. 

Sec. 2307. In case of the death of any pei*son who would be en¬ 
titled to a homestead under the provisions of section two thousand 
three hundred and four, his widow, if unmarried, or in case of her 
death or marriage, then his minor orphan children, by a guardian 
duly appointed and officially accre<lited at the Department of the In¬ 
terior, shall be entitled to all the benefits enumerated in this chapter, 
subject to all the provisions as to settlement and improvement therein 
contained; but if such person died during his term of enlistment, the 
whole term of his enlistment shall be deducted from the time here¬ 
tofore required to perfect the title. ^ 

The soldier's additional right thus created inures first of all to the 
soldier, to be exercised by him personally by entry of additional land 
or, on authority deducted from Webster vs. Luther (163 U. S., 331), 
which involved the exercise of the additional right by a soldier's 
widow based on her own original entry, by sale and assignment to 
another, whereby in that manner he acquires the personal benefit in¬ 
tended by Congress. 

Section 2307 provides for the devolution of this right if not exer¬ 
cised by the soldier in his lifetime. It is a distinct grant of the right 
or a similar right, first to the widow under certain conditions, then 
to the minor children acting through a guardian duly appointed and 
accredited at the Department of the Interior. The grant may be 
properly described as a grant of power, -he exercise of which is essen¬ 
tial to the creation of a tangible property right. Congress has ex¬ 
pressly designated the parties who may exercise that power. The 
grant contains no words of inheritance and the lerms of the sections 
imply that the ordinary" law of descent and distribution is inappli¬ 
cable. Like the grant of a right of a pension to a soldier, or to his 
widow, or to his minor children under sixteen, the privilege is per¬ 
sonal and is not descendible. 

10 The Land Department has not, since the decision in Web¬ 
ster vs. Luther, given a construction to the law that confines 
the benefit of these sections to the parties expressly enumerated. It 
has assumed that upon the failure of all of the beneficiaries to appro¬ 
priate the right, the right passed by descent to others. It was held 
that where the widow and the minor orphan children failed to avail 
themselves of the right left unexercised by the soldier, the right re¬ 
verted to the latter's estate and became an asset thereof. More la'cly 
it has held that this is not so; that the right passed by devolution to 
the minor children and stops there, becoming an aSvSet of their estate, 
subject to administration and to sale by an administrator. Soldiers' 
additional rights have been sold by administrators expressly, ap¬ 
pointed for that purpose, and at the instance of parties whose business 
it is to speculate in the rights. This has happened even w’here the 
soldier, or the minor child, left no heirs, the theory of the application 
for administration being that the State had an interest by escheat. 
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Administrators have sold these rights to the party active in pi^ocuring 
administration for relatively trivial sums, no one but the assignee de¬ 
riving any substantial benefit. i 

The Department is convinced that it was never in the mind of Con¬ 
gress that these rights should pass beyond the limits indicated in the 
sections. Out of gratitude to the soldier, Congress desired to confer 
upon him personally a material benefit; or if he died beforej gaining 
that benefit, upon those dependent upon him—his widn^’ or his 
minor orphan children; not upon his adult children, not ppon col- 
lateral heirs, and certainly not, in the absence of any heir, upon some 
state or foreign government. i 

Overruling then all decisions or expressions in decisions jin so far 
as they may be in conflict herewith, the Department construed the 
act to mean that the soldier’s additional right may be used (3.) by the 
soldier in his lifetime either directly by entering the land or indir 
rectly, in his lifetime, by conveying his right to entry to ani assignee; 
or (2), similarly, by the widow, while her status as widow of the sol¬ 
dier continued; or (3), similarly, in the absence of appropriation by 
the soldier or his widow, by the minor orphan children, dujring their 
minority, acting through their lawful guardian. If this right is_not 
exercised in the manner indicated and within the term during which 
it was appropriable, the right lapses and ceases to exist. Unused, it 
never becomes an asset of the estate of the soldier, widow, or child. 

Mindful, however, that encouraged by a practice for some time not 
in harmony with this construction, many persons have in good faith 
and for a valuable consideration, purchased such rights, from admin¬ 
istrators or heirs, so that some might advance the claiip that the 
practice now to be terminated has Income as to innocent 'purchasers 
practically a rule of property on which they relied, the construction 
hereby place- upon sections 2306 and 2307 will not in pperation.be 
treated as retroactive—that is, where the right was actually 
11 sold and the transaction wholly completed and foifmally con¬ 
summated by actual delivery of the written assigpment prior 
to the date hereof. j 

The Commissioner of the General Land Office and the officers who 
are under him, are instructed that no soldier’s additional right as¬ 
signed by the heirs generally or by the administrator ojf the estate 
of a deceased soldier or of his widow, or of his minor orphan children, 
or directly by such “minor children” after they shall liiive reached 
majority, thus assigned after the date hereof, will be r<^cognized as 
the valid basis of entry of public land. i 

(Signed) FRANKLIN K. LANE. 
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Exhibit “B.” 

Department of the Interior. 

Washington. 

December 26, 1917. 

Hon. Francis J. Heney, Attorney at Law, San Francisco, Calif. 

My Dear Mr. Heney: 

I have considered the argument set forth in your brief filed ad¬ 
versely to my administrative ruling of February 15, 1917, touching 
“soldier’s additional rights,” which instructs the Commissioner of 
the General Land Office that no soldier’s additional right assigned, 
after the date of said ruling, by the heirs or the administrator of a 
deceased soldier’s estate, or of the estate of his widow or of his minor 
orphan children, or directly by such minor orphan children after 
they shall have reached majority, shall be recognized as a valid 
basis of entry of public land. 

Your argument apparently rests on your proposition (p. 15 of 
your brief) that Congress, W its amendment of March 3, 1873 
(amending Section 2 of the Act of June 9, 1872—afterward Sec. 
2306 R. S.) “lifted Section 2 out of any relation to Section 3” (after¬ 
wards Sec. 2307 R. S.) “just as completetly and effectively as if it 
had so repealed it and enacted new, separate and distinct legislation 
in place thereof.” 

I can not assent to the soundness of this proposition. The amend¬ 
ment referred to simply (1) enlarged the privilege of entry under 
the provisions of said act to the unqualified privilege of entry, and 
(2) omitted the restriction to entr\- of contiguous lands which had 
been introduced into the amended form, approved June 8, 1872, of 
the “soldiers’ and sailors’ homestead act,” but had not been in the 
original form of that act, approved April 4, 1872 (17 Stat., 49). 

Thus the amendment of March 3, 1873, in one respect simply 
12 restored the section to its original form, and in another re¬ 
spect broadened the field of the additional entry permitted; 
but it left the section still in the same relation to the other sections 
of the original act as when that was passed. 

And even if it is correct to say that the amendment “stripped 
Section 2 of every vestige, of its character as a homestead privilege or 
right,” still it left its provisions among the “benefits enumerated in 
this act” which are e.xtended, by Section 2307, to the widow and the 
minor orphan children of a deceased soldier who if living would be 
entitled thereto. Therefore I find no justification for denying to 
such widows and minors the devolution upon them, successively, of 
the additional right of a soldier previously unavailed to by him, 
upon his decease; and the judicial and departmental construction of 
Section 2306 has always been such as to accord to them that devolu¬ 
tion. 
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Now, this devolution of the benefit of section 23C6 upon designated 
beneficiaries does not admit of inheritability of that benefit by the 
heirs of an earlier designated beneficiary, but excludes th^ notion 
of such inheritability. The benefit of Section 2306, indeed, is not 
before its acceptance property at all, and hence is not capable of in¬ 
heritance. It is merely an oifer, which upon its acceptance by a 
designated beneficiary during his term of qualification as guch be¬ 
comes property,*and convertible into specific land by entry pnder it. 
The first designated beneficiary may avail himself of the offer during 
his lifetime, either by entry of land under it or by assignmeht of the 
right^—either of which imports his acceptance of it; if he dcfes not so 
accept, upon his death the offer stands extended to his w'idow, who 
may likewise avail herself of, and so accept, the offer during her 
widowhood; if she does not so accept, upon her death or remarriage 
the offer stands extended in turn to the soldier^s minor orphan chil¬ 
dren, who may likewise avail themselves of, and so accept jthe offer, 
during their minority. But until some offeree, while qualified to 
become a beneficiary by acceptance, has accepted the statutory offer, 
there is no property right, hence there is nothing to inherit; and 
when there is no longer in being any offeree still qualified tb become, 
by acceptance, a beneficiary, the offer lapses for lack of possibility of 
such acceptance. 

It is believed that the foregoing is both sound in principle and 
consistent with what the Supreme Court has held in Weteter vs. 
Luther (163 U. S., 331); and it is precisely the view of the nature of 
the “soldier’s additional right” embodied in the administrative rul¬ 
ing of February 15,1917, to which I feel constrained to adhere. 

But you will observe that by its express terms the ruling is in¬ 
applicable to assignments of “rights” made prior to its date, as those 
may have been acquired on the faith of other views from time to 
time heretofore announced by this department. I 

Cordially yours, i 

^ FRANKLIN Kl LANE. 
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Exhibit “C. 


7? 


In reply Please Refer to Elko 03041. “F. S. D.” H. C. G. 
lx 

lx M. and G. 
lx W. A. W. 

■sF 

Department of the Interior^ 

General Land Office, 


Washington, February 18, 1918. 
Address only the Commissioner of the General Land Office. 


Application under Section 2306-7, R. S., Held for Rejection. 

Edmund 0. Wattis, Assignee, Involving the Rights of George W. 

Graves and James H. Barnish. 


Register and Receiver, Elko, Nevada. 

Sirs: June 4, 1917, Edmund O. Wattis applied to enter the NV 2 
SEVi Sec. 20, T. 43 N., R. 62 E., M. D. M., 80 acres, as assignee of 
1.72 acres of the adjudicated right of George W. Graves and as as¬ 
signee of 59.25 acres of the alleged right of George W. Vest. 

Reference is had to office letter of November 12, 1917, holding the 
application for rejection for the. reason that Vest was never entitled 
to a soldier’s additional right, and allowing applicant to substitute 
another soldier’s additional right in place of the alleged Vest right. 

November 14, 1917, resident counsel for applicant filed direct in 
this office an aasignment of 78.28 acres of the 87.27 acre right of 
James H. Barnish, predicated upon ser\dce in Company “F”, 41st 
New York Heavy Artillcr\’, from February 23, 1864, to Sept. 26, 
1865, and upon H. E. 1310 Minneapolis, Minnesota, made April 7, 
1865, of the NW^A SFAA Lot 1, Sec. 10, T. 118 N., R. 30 W., 72.73 
acres canceled December 6, 1866, for abandonment. The entry was 
made by the soldier while he was in tlie military service, his papers 
havinir been executed before his commanding officer. The papers 
were filed in the local land office by F. A. Con well, the agent therein 
designated by the soldier. 

By reason of his military sendee and the making of said homestead 
entry James H. Barnish was entitled to an additional right of 87.27 
acres. It appears that he died October 1, 1895, at Stockton Durban 
County, England, without having exercised his additional 
14 right. He left a will in which, after bequeathing 50 pounds to 
a niece, he left all of the rest of his real and personal property 
to his nephew, Samuel Barnish Glover, who was also named as 
executor. This will was duly proved and registered in the Principal 
Probate Registry of the High Court of Justice. Applicant claims 
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under an assignment executed September 12, 1917, by j Samuel 
Barnish Glover in his capacity as executor and as sole residuary 
legatee of the estate of James H. Barnish. i 

February 15, 1917, the Department issued an administrative order 
relative to soldiers' additional homestead rights, in which, after re¬ 
viewing previous decisions, it stated:— : 

Overruling then all decisions or expressions in decisions in so far 
as they may be in conflict herewith, the Department construes the 
act to mean that the soldier's additional right may be used (1) by the 
soldier in his lifetime either directly by entering the land! or indi¬ 
rectly, in his lifetime, by conveying his right to entry to an Assignee; 
or (2), similarly, by the widow, while her status as widok of the 
soldier continued; or (3), similarly, in the absence of appropriation 
by the soldier or his widow, by the minor orphan childreri, during 
their minority, acting through their lawful guardian. If this right 
is not exercised in the manner indicated and within the term during 
•which it was appropriable, the right lapses and ceases to ekit. Un¬ 
used, it never becomes an asset of the estate of the soldier, Widow, or 
child." ^ ' 

In order to protect persons who had purchased such rigpts in re¬ 
liance upon prior decisions the order further stated that 

“The construction hereby placed upon sections 2306 and 2307 
will not in operation be treated as retroactive—that is, where the 
right was actually sold and the transaction wholly completed and 
formally consummated by actual delivery of the written alignment 
prior to the date hereof." i 

The administratove order concluded as follows: ! 

“The Commissioner of the General Land Office, and the officers 
who are under him, are instructed that no soldier's additional right 
assigned by the heirs generally or by the administrator ofi the estate 
of a deceased soldier or of his widow, or of his minor orphan chil¬ 
dren, or directly by such “minor children" after they $hall have 
reached majority, thus assigned after the date hereof, will be recog¬ 
nized as the valid basis of entry of public land." ! 

As no distinction in principle or within the meaning jof the ad¬ 
ministrative order is to be drawn or recognized between alignments 
by administrators and assignments by executors and iniasmuch as 
the assignment of the right herein involved was executed after the 
date of said order, the application is hereby held for rejection subject 
to the filing of a further right or rights to take the hlace of the 
15 lapsed right of Barnish. 

Notify applicant hereof and of his right of appe^ and that 
in the event of his failure to take action within 30 days from sendee 
of notice hereof, his application will be finally rejected apd the case 
closed without further notice from this office. ' 

Serve notice personally or by registered letter and n^ake report. 
Copy inclosed for sendee. j 

Very respectfully, i 

(Signed) - C.M. BRUCE, 

Assistant Comyhissioner, 


L. D. PACE. 
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Exhibit “D.” 

Department of the Interior, 

Washington. 

July 25, 1918. 

D-35954. 

“F. S./D.” 

Elko—03041. 

Edmund 0, Wattis, Assignee of George W. Graves and James H. 

Barnish. 

Application under Secs. 2806^ 2307 R. S., held for rejection. 

Affirmed. 

Appeal from the General Land Office, 

This is an appeal by Edmund 0. Wattis from a decision rendered 
February ISi 1918, bv the Commissioner of the General Land Office, 
rejecting his application, as assignee to enter the N. % S. E. Sec. 
20, T. 43 N., R. 62 E. M. D. M., Elko, Nevada, land district. 

The application was based on the adjudicated right of 1.72 acres of, 
George W. Graves and the alleged right of 59.25 acres of George W. 
.Vest. 

The decision appealed from holds “that Vest was never entitled to 
a soldier’s additional right,” but allowed applicant to substitute 
another soldiers’ additional right in the place of the alleged Vest 
right.” Whereupon applicant, through counsel, filed an as- 
16 signment of 78.28 acres, right of James H. Barnish—predi¬ 
cated upon service in Company “F” 41st New York Heavy Ar- 
tillerj" from February 23, 1864, to September 26, 1865, and upon 
H. E. 1310 Minneapolis, Minnesota, made April 7,1865, of the N. W. 
14 S. E. 14 and lot 1, Sec. 10, T. 118 N., R. 30 72.73 acres, can¬ 

celed December 6, 1866, for abandonment. 

It Tvas found that Barnish was entitled to an additional right of 
87.27 acres, but that he died without having exercised the right. The 
assignment of the right by the executor of Barnish to the applicant 
was made September 12, 1917. Under departmental regulation re¬ 
lating to soldiers’ additional homestead rights (46 L. D., 32), as con¬ 
strued in the case of Frank M. Hoy, assignee decided July 13, 1918 
(46 L. D. —), the application was properly rejected. 

The decision appealed from is affirmed. 

(Signed) S. G. HOPKINS, 

Assistant Secretary, 
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Department of the Interior, 
Washington. 


D-85954. 

“F. S./D/' 
Elko—03041. 


October 2, 1918. 


Edmund O, Wattis, Assignee of George W. Graves and Ja'mes H, 

Bamish. j 

I 

Rejection of Soldier's Additional Application. Motion Denied. 

Motion joT Rehearing. I 

i 

I 

July 25, 1918, the Department, on appeal, affirmed dec^ision of 
February 18, 1918, by the Commissioner of the General Lahd Office 
rejecting soldier's additional homestead application for thb N. 

S. E. Vk Sec. 20, T. 43 N., R. 62 E., M. D. M., Elko, Nevaida, land 
district. A motion for rehearing has been filed by the applicant. 

The application was based upon an assignment of 1.72 acres of the 
adjudicated right of George W. Graves and a further assignment of 
the alleged right of James H. Barnish to the extent of 78i28 acres 
through the executor of the estate of Barnish. It appeared ihat Bar¬ 
nish died October 1, 1895, without having exercised his additional 
right. He left a will whereby the residue of his persc^ial prop- 
17 erty was left to his nephew, Samuel Barnish Glover, who also 
was named as his executor. The executor made tfie assign¬ 
ment, which was executed September 12, 1917. It is held by the 
Department that inasmuch as the soldier died prior to exerdise of the 
right, the right was lost under the interpretation of the law Contained 
in administrative ruling of February 15,1917 (46 L. D., 32). 

It is admitted in the motion that the facts in this case are practically 
the same as in the case of Frank M. Hoy, wherein, the Department, 
after full consideration of the law and the facts, by decision of July 
13, 1918, rejected the application. It is contained, howevjer, in the 
motion as on appeal, that this case is excepted from the effect of said 
administrative ruling by the saving clause, thereof, which protects 
rights theretofore assigned. It is claimed that in this case a contract 
for the assignment had been made before the date of the s^d ruling 
and that certain moneys had'been expended thereon. Hoiwever, the 
assignments had not been made prior thereto, and therefore the case 
is not within the exception thus provided. j 

The motion is accordingly denied. i 

(Signed) ALEXANDER T. VOGELSAl^G, 

First S^cretary^ 
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Rule for Mandamus. 

Filed October 14, 1918. 

On consideration of the petition of Edmund 0. Wattis filed herein 
on the 14th day of October, 1918, it is Adjudged, Ordered and De¬ 
creed that a rule addressed to Franklin K. Lane, Secretarj^ of the In¬ 
terior, issue out of this Court requiring said Franklin K. Lane on or 
before the 25th day of October to show cause why a writ of mandamus 
as prayed in the petition should not issue, provided a copy of this 
order is served upon said Franklin K. Lane, Secretary of the Interior 
before the 21st dav of October, 1918. 

WENDELL P. STAFFORD, 

Justice. 
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MarshaVs Return. 


Served a copy of the within rule on Franklin K. Lane, Secty. of 
Int. personally—Oct. 14, 1918. 


MAURICE SPLAIN, 


U. S. Marshal. 


Respondent's Answer. 

Filed January 2,1919. 

♦ ***♦♦* 

Comes now Franklin K. Lane, Secretary of the Interior, and in 
answer to relator^s petition and by way of return to the rule to show 
cause herein issued, says: 

1. He admits the allegations of paragraph 1. 

2. He admits the allegations of Paragraph 2. 

3. He admits the allegations of paragraph 3 except the portion 
thereof which avers that said James H. Barnish by will devised and 
bequeathed to Samuel Barnish Glover his soldier's additional right 
.therein described, which allegation he denies. 

4. Answering the averments of Par. 4, he denies that said appli¬ 
cation was made under, according to, and in full compliance with the 
rules, regulations, decisions, and practice of the Department, and, on 
the contrary/ states the facts to be that under rules, regulations, de¬ 
cisions, and practice obtaining then and at all times since the relator 
has attempted to acquire title to public land of the United States by 
use of the so-called soldier’s additional right of said Barnish, said 
application was without legal basis or right, in that the Secretary 
of the Interior had publicly decided and announced that a soldier’s 

additional right not exercised in the lifetime of any of the 
19 beneficiaries thereof named in the statute, was not trans¬ 
ferable by personal representatives of a deceased beneficiary or 
by bis heirs, and had issued public instructions to the effect that 
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from and after February 15, 1917, no soldieFs additional ri^ht as¬ 
signed bv the heirs "enerallv or by the administrator of the estate of 
a deceased soldier or of his widow or of his minor children, or directly 
by such '^minor children” after they shall have reached majority, 
thus assigned after February 15, 1917, would be recognized as the 
valid basis of an entry of public land. He further denies that the 
Commissioner of the General Land Office accepted the evidence of re¬ 
lator’s right, as averred in said paragraph, or that he affirnfiatively 
made any adjudication in respect thereto beyond rejecting i*elator’s 
application as shown by the relator’s Exhibit “C.” i 

5. He denies the allegation of par. 5. { 

6. He admits that on February 15,1917, he made and pron^ulgated 
the administrative ruling, the text of which appears as relator’s Ex¬ 
hibit “A” and shows precisely what he did hold and rule. He avers 
that said ruling is an administrative regulation, construing land ad¬ 
ministering a public land law of the United States, and not ajdecision 
rendered in any case to which there were parties entitled to pe heard. 
He admits that, such being the case, there was no notice to any parties, 
and he avers that there is no law requiring notice to anyone as a con¬ 
dition to his power to make rules and regulations governing the ad¬ 
ministration of public land laws; and he further avers that in respect 
to those already assignees or lawful holders of a soldier’s additional 

right or of title or right to any parcel of public land (based on 
20 such a right, his said administrative ruling in expressed terms 
did not apply; that its operation was wholly prospective and 
that at said time, the plaintiff had neither purchased the alleged ad¬ 
ditional right in controversy nor had applied to enter public land of 
the United States therewith. i 

Answering the averment that said ruling reversed and! set aside 
prior decisions of the Land Department, which had been! followed 
and had been applied as the “rule of property” in soldier’s additional 
rights, he states the facts to be that prior to 1896, the Department 
had consistently since the enactment of sections 2306 and 2307, 
Revised Statutes, refused to recognize a soldier’s right as descendible; 
that from 1896 to 1917, the Land Department had renderM various 
decisions, in which, for a time, it was held that an unused soldier’s 
additional right became an asset of the soldier’s estate up^n his de¬ 
cease, and was assignable either by his heirs generally, leg^l or testa¬ 
mentary, or by the administrator of his estate, and later, overruling 
said decisions, that such additional right did not become asset of 
the soldier’s estate, but having passed to either the widow pr a minor 
orphan child, became an asset of the minor’s estate if not assigned 
by him in his lifetime. He admits that in these decisions it was 
assumed that an unused soldier’s additional right did jiescend to 
some one and that said decisions, at variance in their j reasoning, 
represented efforts to determine to whom such right wouW descend. 
And he states that it was on account of the confusion tlius arising 
from adjudications made from time to time, first under ope view and 
then under diverse views of the law, that he was lead and Required to 
consider the statutory” law on the subject de novo, with the 



l<> V. S. A. EX EEL. E. O. WATTIS VS. 

21 result that he promulgated the administrative ruling afore¬ 
said. He avers that owing to the fact that lands had thereto¬ 
fore been patented on application based upon assignments of ad¬ 
ditional rights which when made were accepted as valid, and that 
many persons undoubtedly in good faith, and justified by said prior 
departmental decisions, had expended large sums of money in 
acquiring assignments of such rights, he particularly announced in 
his administrative ruling that such rights would not be disturbed 
and especially confined the scope of his ruling to cases like the one 
at bar, arising after the date thereof. 

He admits that on December 26, 1917, he adhered to said ruling 
in a paper, copy of which is attached to relator’s petition and marked 
Exhibit “B.” 

And as to all other averments in par. 6, he says that he is advised 
that they amount to mere conclusions of law and need not be 
answered. 

7. Answering the averments of par. 7, he admits that in due 
course and in accordance with the rules and practice, relator’s case 
came on to be heard by the Commissioner of the General Land. 
Office and was determined by that officer; and as to what said officer 
held and determined, he states, relator’s Exhibit “C” fully and cor¬ 
rectly shows. 

8. Answering the averments of par. 8, he admits that on appeal 
and on motion for rehearing he rendered through the First Assistant 
Secretary and the Assistant Secretary of the Department of the In¬ 
terior, the decisions attached to the petition and marked Exhibits 
“I>” and *‘E,r and states that as to what he held and determined, the 

said decisions show for themselves. 

22 9. He denies the averments of par. 9, except that he admits 
that he has denied relator the land applied for to the extent 

of the acreage involved in the so-called additional right based on the 
service of said Barnish; but, he says, relator has the right to acquire 
said land by tendering valid scrip or some other soldier’s additional 
right therefor, and that he has not been denied that right. He fur¬ 
ther avers that so far as this entry of public land is involved, relator 
has suffered no injury beyond the delay incident to adjudication, 
for the reason that by the rejection of said additional right, he has 
acquired a right to demand of his vendor other and valid scrip or 
soldier’s additional right to be substituted for the invalid right so 
assigned to him, or to demand the return of the purchase price. He 
further avers that the action complained of became final on the 2d 
day of October, 1918, prior to the institution of this proceeding, and 
that the application of relator, in so far as it is based upon the alleged 
additional right of said Barnish, stands rejected and closed in the 
General Land Office. 

Further answering, he represents that the relator in this form of 
proceeding is seeking the review of a decision rendered by the re¬ 
spondent in the course of administering the public-land laws of the 
United States; that said decision involved the exercise of judgment 
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and discretion; that the respondent's jurisdiction in the |cause is 
exclusive, and his acts, taken in the exercise of judgment!and dis¬ 
cretion, are not reviewable by this or any court as long as title to the 
land is still in the United States. He further avers that title to said 
land, for which relator demands patent, is in the United 

23 States, and that the United States is an indispensable party 
to this proceeding, but has not, in relation hereto, Consented 

to be sued. | 

Wherefore, having made complete answer to the petition and 
return to the rule to show cause, he prays that said rule mgy be dis¬ 
charged, that said petition may be dismissed, with his reasonable 
costs, and that he may be permitted to depart hence without day. 

FRANKLIN K. LANfe, 
Secretary of the Interior, 

CHARLP:S D. MAHAFFIE, | 

Solicitor, 

C. EDWARD WRIGHT, | 

Assistant A ttorney, \ 

I 

District of Columbia, ss: \ 

I, Franklin K. Lane, Secretary of the Interioi, respondent in the 
above-entitled cause, being first duly sworn, say that I have|read over 
the foregoing answer and am acquainted with the content^ thereof, 
and that I am informed that all matters of fact therein set| forth are 
true and I believe them to be true. | 

■ FRANKLIN K. LANIE, 

Secretary of the Interior. 

Subscribed and sworn to this 31st day of December, 1918. 

Before me: I 

[seal.] W. BERTRAND ACKER, | 

Notary Public in and for t^he 

District of Columbia. 

i 

/ 

I 

24 Amendment to Respondent's Answer, I 

Filed January 10, 1919. | 

) 

j 

Comes now the respondent in the above-entitled cause, by his 
attorneys, and amends his answer hereinbefore filed by striking out 
par. 2 of said answer and by changing par. 3 so as to read ^ follows: 

2-3. He admits the allegations of paragraphs 2 and 3, except the 
portions thereof which aver that said James H. Barnish by will 

2—3295a ! 
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devised and bequeathed to Samuel Barnish Glover his soldier’s ad¬ 
ditional right therein described, which allegation he denies. 

FRANKLIN K. LANE, 

Secretary of the Interior, 

Bv His Attornevs. CHARLES D. MAHAFFIE, 

Solicitor. 

C. EDW. WRIGHT, 

Assistant Attorney. 

No objection: 

H. A. HEGARTY, 

Attorney for Relator. 

Demurrer to Respondent's Ansiver. 

Filed January 21, 1919. 

******* 

Comes now the plaintiff, by his attorney, and demurs to the 
amended answer of the respondent, and says the same is bad in 
substance. 

HARRY A. HEGARTY, 

Attorney for Plaintiff. 

1. Among the points to be argued at the hearing of the above 
demurrer, is that as a matter of law, the answer of the respondent 
states no ground of defense. 

25 2. That the an.swer admits the plaintiff"s cause of action 

set out in his petition. 

3. And for further matters apparent upon the face. 

Memorandum Opinion. 

Filed Mav 23, 1919. 

******* 

If the plaintiff’s view of the construction of Sections 2306 and 
2307 of the revised statutes be correct, I think that this court would 
have jurisdiction in this case to grant the relief sought, but as in my 
opinion, the Secretary of the Interior has taken a correct view of the 
statute as applied to this particular case, I think the demurrer should 
be overruled. 

JENNINGS BAILEY, 

Justice. 
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I 

; 


i 

) 

( 

Supreme Court of the District of Columbia. | 

Monday, May 26th, l|bl9. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. | 

I 

I 

* 5jc * 5|C 3^ 3jc I 

I 

By Judge Bailey. I 

Upon consideration of the demurrer of petitioner filed hcjrein to 
the amended answer of the respondent, it is ordered that ^aid de¬ 
murrer be, and the same is hereby overruled. 

26 Supreme Court of the District of Columbia. ! 

i 

j 

Tuesday, June 3rd, |l919. 

Session resumed pursuant to adjournment, Hon. Weridell P. 
Stafford, Justice presiding. ! 

I 

****** f 

i 

Before Judge Bailey. I 

I 

This cause came on to be heard on relator's demurrer to the 
respondent's answer and return to the rule to show cause, .and was 
argued by counsel; and thereupon, the court having been fully ad¬ 
vised in the premises, it is, this 3d day of June, 1919, ordered that 
the demurrer be, and the same hereby is, overruled. And the relator 
electing to stand on his demurrer and to plead no furthet in this 
cause, it is further, on the day last above written, adjudged that the 
rule herein issued be and the same hereby is discharged, and that the 
petition herein filed be and the same hereby is dismissed, Vv’ith costs 
to the respondent to be taxed by the clerk. i 

And from the aforegoing judgment, the relator in open court on 
the day last above written prays an appeal to the Court of Appe3.1s of 
the District of Columbia and the same is hereby allowed, the penalty 
of a bond for costs being fixed in the sum of One Hundred Dollars, 
with leave to deposit the sum of Fifty Dollars with the cle,i*k in lieu 
thereof. ( 


I 
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June 19j 1919.—Appeal bond approved and filed. 

27 Assignment of Errors, 

Filed Julv 3^ 1919. 

***** 5|C 


* 


The Plaintiff (Appellant) assigns as error the following: 

1. The Court erred in overruling the demurrer of the plaintiff to 
the defendant's answer. 

2. The Court erred in holding that the defendant had taken a 
correct view of the statute as applicable to this particular case. 

3. The Court erred in not finding that the Relator, Edmund 0. 
Wattis, is vested with the “Soldier's Additional Right” of James H. 
Barnish as to 78.28 acres of land. 

4. The Court erred in not finding that the action of the defendant 
in cancelling plaintiff's entry was arbitrary and capricious. 

5. The Court erred in finding that the defendant acted within his 
powers in promulgating the Administrative Ruling of February 15, 
1917. 

f). The Court erred in not finding that James IT. Barnish did by 
will dispose of the right which the said Barnish acquired during his 
lifetime by virtue of Section 2300, R. S. V. S. 

7. The Court erred in not finding that the right of .Tames IT. 
Barnish to appropriate 78.28 acres of land ])asscd by his will to 
Samuel Barnish Glover and from liim, thru intermediate assign¬ 
ments, to the plaintiff. 

S. S. ASHBAUGH, 

HARRY A. HEGARTY, 

For Relator, 


28 Received a copv of the foregoing this 2nd dav of Julv, 

A. D., 1919. 

C. EDWARD WRIGHT, 

For Defendant. 

Designation of Record. 

Filed July 3, 1919. 

******* 


The Clerk of the Court will please include in the Transcript of 
Record on appeal in the above-entitled cause the following: 

1. December 13,1918, substituted petition of Relator for madamus 
and rule to show cause. 

2. Jan. 2, 1919, answer of respondent. 

3. Jan. 10, 1919, amendment to answer of respondent. 
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I 

4. Jan. 21, 1919, Demurrer of Relator to Respondent’s anjswer. 

5. May 23, 1919, -Memorandum opinion of the Court. ! 

6. May 2(5, 1919, Overruling of the Demurrer of plaintiff to 
respondent’s answer. 

7. June 3, 1919, Order dismissing plaintiff’s petition man¬ 
damus. j 

S. S. ASHBAUGH, i 
HARRY A. HEGART^, 

For Plaintiff. 

Copy of the foregoing received this 2nd day of July, A. t>., 1919. 

C. EDWARD WMGHIp, 

For Defendant. 

I 

29 Supreme Court of the District of Columbia. ! 

i > ’ 

I * 

United States of America, j 

District of Columbia, ss: i 


I, John R. Young, Clerk of the Supreme Court of the district of 
Columbia, hereby certify the foregoing pages numbered fjrom 1 to 
28, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61744 at Law, wherein United 
States of America ex rel. Edmund O. Wattis, is Relator andj Franklin 
K. Lane, Secretary of the Interior, is Respondent, as thej same re¬ 
mains upon the files and of record in said Court. ! 

( 

In testimonv whereof, I here\into subscribe mv name land affix 

7 «y I 

the seal of said Court, at the City of Washington, in said District, 
this 16th day of July, 1919. j 

[Seal Supreme Court of the District of Columbia.] | 

JOHN R. YOUJfG, 

j Cleric 

By W. E. WILLIAks, 

Assistants Clerk. 

Endorsed on cover: District of Columbia Supreme Qburt. No. 
3295. United States of America ex rel. Edmund O. Wattis, appel¬ 
lant, vs. Franklin K. Lane, Secretary of the Interior. Cdurt of Ap¬ 
peals, District of Columbia. Filed Jul-17, 1919. Henry Hodges, 
clerk. ! 
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In the Court of Appeals of the District of Columbia 


October Term, 1919 




No. 7, Special Calendar 


United States of America, Ex. Rel. Edmund O. Wattis, 

Appellant, 


vs. 


Franklin K. Lane, Secretary of the Interior, 

Appellee. 


BRIEF OF APPELLANT 


HARRY A. HEGARTY, 

S. S. ASHBAUGH, 

Attorneys for Appellant. 


fk f.tOBERTSCO.WASKmeTON O.C. 


In the Court of Appeals of the District of Colnmhia 


October Term, 1919 


No. 7, Special Calendar 


United States of America, Ex. Rcl. Edmund O. WAtTis, 

Appellant, 


Franklin K. Lane, Secretary of the Interior,\ 

Appellee. 

BRIEF OF APPELLANT 


Statement of the Case ! 

The original petition for mandamus was filed October 
14, 1918, but was sworn to by an agent of the Relator and 
by order of the Court plaintiff was permitted to file i. sub¬ 
stituted petition, sworn to by Relator, which petition was 
filed December 13, 1918, seeking to compel the Appellee 
to accept as full satisfaction for the land sought to be en¬ 
tered under the provisions of Section 2306 R. S. U. S., 
the “Soldiers’ Additional Right” of James H. Burnish, 
which right the Relator claims by assignment, through 
others, from the residuary legatee and executor 6f the 
said James H. Barnish. (R. p. 1.) The petition had at¬ 
tached to it as exhibits the following papers: j 


I 





A. The “Administrative Ruling’^ of February 15, 1917, 
made by: the Appellee, attempting to construe Sections 2306 
and 2307 R. S. U. S. (R. p. 5. ) 

B. A letter from the Appellee to Francis J. Heney, refus¬ 
ing to modify said “Administrative Ruling/’ (R. p. 8.) 

C. A decision by Assistant Commissioner Bruce, holding 
Relator's (Appellant’s) application for rejection, because 
the assignment by Samuel Barnish Glover, executor and 
residuary devisee and legatee of the will of James H. Bar¬ 
nish, was made September 12, 1917, and after the issuance 
of the said ''Administrative Ruling.” (R. p. 10.) 

D. An opinion by Assistant Commissioner S. G. Hop¬ 
kins, affirming on appeal the decision of Assistant Com¬ 
missioner Bruce. (R. p. 12.) 

E. An opinion by Alexander T. Vogelsang, Assistant 
Commissioner denying a motion for a rehearing. (R. 
p. 13.) 

A rule to show cause why mandamus should not issue 
as prayed was issued October 14, 1918. (R. p. 14.) The 

Appelleci filed an answer to botli the petition and rule (in 
one) January 2, 1919 (R. p. 14), which answer was 
amended January 10, 1919. (R. p. 17.) 

The Appellant filed a demurrer to the answer as amended 
January 21, 1919. (R. p. 18.) 

A memorandum opinion was filed by the Court May 23, 
1919, overruling the demurrer (R. p. 18), and on June 
3, 1919, the Appellant having elected to stand on his de¬ 
murrer, the rule was discharged and the petition dismissed. 
(R. p. 19.) 

The pleadings admit that James H. Barnish was a soldier 
and met the requirements of Section 2304 R. S. U. S., and 
that by “reason of his military service and the making of 
the said : homestead entry James H. Barnish was entitled 
to an additional right of 87.27 acres.” (R. p. 10.) 

9 









It is admitted that he died without having exercised! 
said right and that he made a will wherein he, '‘after be4 
queathing 50 pounds to a niece, * * * left all the resj: 
of his real and personal property to his nephew, Samuel 

Barnish Glover, who was also named as executor'" and 

( 

that said will was duly probated. (R. p. 10.) j 

It is admitted that the Appellant took an assignment froM 
(through others) said Samuel Barnish Glover, but it jis 
denied that the said Samuel Barnish Glover took by said 
will the "Soldiers" Additional Right'" of James H. Bur¬ 
nish. This denial is based exclusively on the theory ^et 
up in the Appellee's answer and amendment thereto (R. 
pp. 14 and 17) that the so-called "Administrative Ruling" 
of February 15, 1917, prevented an assignment of "Sol¬ 
diers" Additional Rights'" assigned after February 15, 1S|17, 
from being the basis of an entry on the unappropriated 
public domain, under the provisions of Sec. 2306 R| S. 

i 

U. S., unless such entry be "(1) by the soldier in his Jife- 

I 

time either directly by entering the land or indirectly, in 
his lifetime, by conveying his right to an entry to ari as¬ 
signee; or, (2) similarly, by the widow, while her siatus 
as widow of the soldier continued; or, (3) similarly, ip the 
absence of appropriation by the soldier or his widov^, by 
the minor orphan children, during their minority, feting 
through their lawful guardian."" (R. p. 7.) | 

I 

The defense consists of the "Administrative I Rul¬ 
ing,'" its validity and that the Relator is attempting to 
review the Official Acts of the Respondent, whereiq he is 
vested with the exercise of judgment and discretiori; that 
the United States is a necessary and indispensable party 
but has not been sued and that the Appellant has thie right 
to call on his vendor for other scrip to replace the ijejected 
Barnish "Right,"" as will fully appear from the lanswer 
and amendment thereto. (R. pp. 14 and 17.) I 
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The Court below held that the Appellee had taken a 
correct view of the statutes (2306 and 2307) in this par¬ 
ticular case. 


ASSIGNMENT OF ERRORS 

1. The Court erred in overruling the demurrer of the 
plaintiff (Appellant) to the defendant’s (Appellee) answer. 

2. The Court erred in holding that the defendant (Ap¬ 
pellee) had taken a correct view of the statute as appli¬ 
cable to this case. 

3. The Court erred in not finding that the Relator, Ed¬ 
mund O. Wattis, is vested with the “Soldiers’ Additional 
Right’’ of James H. Barnish as to 78.28 acres of land. 

4. The Court erred in not finding that the action of the 
defendant (Appellee) in cancelling plaintiff’s entry was 
arbitrary and capricious. 

5. The Court erred in finding that the defendant (Ap¬ 
pellee) acted within his powers in promulgating the “Ad¬ 
ministrative Ruling’’ of February 15, 1917. 

6. The Court erred in not finding that James H. Barnish 
did by will dispose of the right which the said Barnish 
acquired during his lifetime by virtue of Section 2306 
R. S. U. S. 

7. The Court erred in not finding that the right of 
James H. Barnish to appropriate 78.28 acres of land passed 
by his will to Samuel Barnish Glover and from him, through 
intermediate assignments, to the plaintiff. 

ARGUMENT 

So that there may be no misapprehensions as to the 
points involved the Appellant concedes that mandamus will 
not “lie against an officer of the Land Department to con¬ 
trol him in discharging an official duty, which requires the 
exercise of his judgment and discretion” (Riverside Oil 
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Co. vs. Hitchcock, 190 U. S., 316, 324). We content^ that 
such is not the instant case. | 

The assignment of errors may be conveniently grouped 
under three heads: | 

1. The Court erred in not finding that the Relajor is 

vested as to 78.28 acres of land, with the “Soldiers^ [Addi¬ 
tional Right'' of James H. Barnish by virtue of the will 
of James H. Barnish. | 

2. The Court erred in not finding that the action of the 

Appellee in cancelling Relator's entry and applying td such 
entry the Administrative Ruling of February 15, 191?, was 
arbitrary and capricious. ! 

3. The Court erred in finding that the Appellee hadjtaken 

a correct view of the application of Sections 2306 andj 2307 
to the case at bar. | 

The three propositions are so intimately interwoveh that 
it is difficult to treat them separately, but, as far as possible, 
tlie above order will be followed. | 

I I 

'J'HE COURT ERRED IN NOT FINDING THAtItHE 
RELATOR IS VESTED AS TO 78.28 ACReIs OF 
LAND, WITH THE “SOLDIERS’ ADDITIcInaL 
RIGHT" OF JAMES H. BARNISH BY VIRTUE 
OF THE WILL OF JAMES H. BARNISH. 

i 

j 

This proposition involves what is meant by the language 
of Section 2306 R. S. U. S. (set out in full on pag^ 5 of 
the Record). Tliis Section, effective June 22, 1874[ pro¬ 
vides that every person entitled under the provisions of 
Section 2304 to make a homestead entry who had | prior 
to June 22, 1874, under the homestead laws enterejd less 
tlian 160 acres of land, shall be pennitted to enter solmuch 
land as, when added to the quantity previously entered!, shall 




not exceed 160 acres. Section 2304 embraces “Any officer, 
soldier, seaman or marine, who served for not less than 
90 days in the army or navy of the U. S. during the re¬ 
bellion" (Official Circular G. L. O., p. 26). From the 
coming into force of the Revised Statutes of the United 
States until the decision of Webster vs. Luther (1896) the 
Land Department consistently held that the right given by 
Section 2306 was a purely personal right, which the soldier, 
sailor or marine alone could exercise and that the right 
could not be transferred or assigned. 

One of the earliest cases, involving the assignability of 
.such right was Mullen vs. Wine, 26 Fed. 206. In that case 
it was conceded by both parties that the “additional right" 
involved was in certain minor children, residing in Minne¬ 
sota. Their guardian without any order of court sold the 
“Additional Right” to the plaintiff. Afterwards the same 
right was conveyed by deed from such children under which 
deed the defendant claimed. Justice Brewer, deciding, said 
the case raised two questions: “First, was this right to 
locate and enter PERSONAL PROPERTY? Second, 
was it assignable?" Both questions are answered “in the 
affirmative,” because the guardian “could, without any 
order of Court, sell PERSONAL PROPERTY belonmn? 
to his ward.” 

The Court in that case said: 


“Now, this right to enter and locate 80 acres of 
land was a thing of value—something which enlarged 
the estate of the minors—was property. It was per¬ 
sonal property, going with them where they went; 
could be exercised and enjoyed anywhere; did not 
descend to the heir; was not attached to any particular 
tract of land; was, therefore, neither permanent, fixed 
nor immovable. It was a mere right of selection and 
taking. LIKE .A.LL PROPERTY IT WAS THE 
SUBJECT OF SALE. THE RIGHT TO SELL 
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PROPERTY NEED NOT IN TERMS iBE 
GRANTED; IT EXISTS IF IT IS NOT | IN 
TERMS WITHHELD. To preserve the Indian’s 
title an express restriction is inserted in the patient. 
The same or somethinc^ equivalent is ALWAYS NEC¬ 
ESSARY TO STAY THE POWER OF DISPO¬ 
SAL WHICH ATTENDS THE OWNERSHIP! OF 
PROPERTY. When this ri^ht has been exercised, 
the location and entry made, who would doubti the 
right to sell the land? Yet why should the right to 
sell exist after entry and not before? Congress! has 
placed no restriction—WHO MAY? It must be borne 
in mind that this is not a case in which there i^s to 
be a future consideration or future duty. It is iper- 
sonal in that ONLY THEY OF A CERTKiN 
CLASS CAN AVAIL THEMSELVES OF XHE 
GIFT. It is not personal in that future services or 
future conditions are imposed. Services already! ren¬ 
dered during the war are the consideration. | The 
homestead duty of occupation or improvement' has 
already been performed. It amounts simply to Ithis: 
In view of what has been done Congress MAE'ES 
THIS GIFT. It places no RESTRICTIONS oji the 
donee, but leaves him to USE THE GIFT AS' HE 
SEES FIT. Why may he not sell it?” | 

To the same effect are— i 

( 

I 

Knight vs. Leary, 54 Wis. 459 (decided 1882).| 

Rose vs. Grass V'alley, 73 Cal. 385 (decided 188^). 
Montgomerv vs. Pacific C. L. B., 94 Cal. 282! (de¬ 
cided 1892). I 

Webster vs. Luther, 50 Minn. 77 (decided 1892|). 

The Land Department nevertheless refused to recdgnize 
assignments of the right. In 1892 Poirier vs. Barnes, 57 
Fed. 955 followed Wine vs. Mullen holding the right! to be 
unlimited bv restrictions which decision was affimted in 
Barnes vs. Poirier, 64 Fed. 14, wherein it was s^id by 
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Judge Sanborn, speaking of the “Soldiers' Additional 
Right” : 


“It was an unfettered gift in the nature of compen¬ 
sation for past services. It vests a property right in 
the donee. The presumption is that Congress intended 
to make this gift as valuable as possible. Its real 
\'alue was measured by the price that could be ob¬ 
tained by its sale. The PROHIBITION OF ITS 
SALE OR DISPOSITION would have made it 
nearly, if not quite, VALUELESS to a beneficiary 
who had already established his home'on the public 
domain. ANY RESTRICTION UPON ITS 
.\LIENATION MUST DECREASE ITS VALUE. 
We are unable to find anything in the Acts of Con¬ 
gress or in the dictates of an enlightened public policy 
that requires the imposition of any such restraint. 
* * * These early decisions have been repeatedly 

affirmed. * * * This course of judicial decisions 

ought not to be reversed, the titles to the land con- 
\'eyed on the faith of it ought not to l>e disturbed, 
anditlie inevitable litigation concerning them that must 
follow such a reversal ought not to be invited, unless 
the decisions to which we liave referred were clearlv 
erroneous.” 


The above language was adopted by the Supreme Court 
of the United States in Webster vs. Luther, 163 U. S. 331 
41 L. Ed. 179, which says further: 


"The Grant of .Vdditional lands was WITHOUT 
RESTRICTIONS, and, consequently there was no 
purpose to interfere with the DISPOSITION by the 
homesteader, of such additional lands, or OF HIS 
INTEREST IN THEM in ANY MODE he deemed 
proj^er, or that might be adopted in respect of OTHER 
PROPERTY owned by him. Any other construc¬ 
tion * * * would * * * defeat the purpose 

that Congress had in view.” 
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Quoting Chief Justice Gilfillan (Webster vs. Luther, 
50 Minn., 77) the Court in Webster vs. Luther further 
says: | 

I 

( 

“The purpose of Congress was not merely to confer 
a benefaction on the citizen, or discharged soldifer or 
sailor. There was also the purpose to secure * j * * 
a bona fide settler on the public lands, to promote the 
peopling and cultivation of those lands. * ♦ No 
residence on, or cultivation of, the land as a conjiition 
of securing the additional right was intended! IT 
WAS A MERE GRATUITY.^ There was no OTjHER 
PURPOSE but to give it as a sort of compenlsation 
for the person's failure to get the full quota of 160 
acres by his first homestead entry. There is no reason 
to suppose that it was intended to hamper the gift 
with conditions that would lessen its value, nOr that 
it was intended to be made in anv but the MOST AD¬ 
VANTAGEOUS FORM to the donee. After the 

I 

right was conferred, it was immaterial to thp Gov¬ 
ernment whether the ORIGINAL DONEE SHpULD 
CONTINUE TO HOLD IT, or should transfer it 
to another. * * * And as it could not be expected 
or desired that the homesteader should abandon his 
first entry to settle upon the additional land, i<: would 
be MORE TO THE ADVANTAGE OF THE GOV¬ 
ERNMENT that he should be able to ASSIGN his 
additional right, so that it might come to be (held by 
some one who would settle upon the lands.”; 

The same case is concluded with the following jbbserva- 

I 

tions: I 

i 

“Much stress is placed by the plaintiff in error upon 
the practice of the Land Department during ^ certain 
period, based upon the idea that the right !of entry 
given by the statute of additional lands vi'as EN¬ 
TIRELY PERSONAL and not assignable dr trans¬ 
ferable. We cannot give to this practice in jthe Land 
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Office the effect claimed for it by the plaintiff in error. 
The practical construction given to an act of Con- 
gress» fairly susceptible of different constructions, by 
one of the executive dei)artments of the Government, 
is always entitled to the highest respect and in doubt¬ 
ful cases should be followed by the Courts, especially 
where important interests have grown up under the 
practice adopted. * =*= * But this Court has often 

said that it will not permit the practice of an execu¬ 
tive department to defeat the obvious purpose of a 
statute. In the present case it is our duty to adjudge 
that the right given by the statute in question to 
enter ‘additionar land was assignaldc and transfer¬ 
able.’^ 

“Trans feralde" is defined by Touvier (Rawle's Third 
Revision'), page 3308, as follows: “The word includes 
cz^cry mcmis by which property may be transferred from 
one to another.” 

Again, Webster vs. Luther says that the assignment of 
the ^'additional right” is valid “against the assignor, his 
heirs and assigns.” 

“Assigns” is defined bv Webster as “one to whom 
property or interest is assigned by will or deed.” 

The above cases have been gone into in detail because 
they are the only cases that counsel can find that define 
the nature of the right intended to be granted by 2306 
R. S. U. S. Is it not reasonable to conclude—if the 
conclusions is not irresistible—that the “unfettered gift” 
of “personal property" so minutely described in these cases 
must pass by testamentary transfer? After the detailed 
description of the character of right given by the Supreme 
Court in Webster vs. Luther do we not find at the very 
end the words “assignable” and “transferable” used to 
describe some of the characteristics of this right. These 
words are not to be construed to mean that the “addi¬ 
tional right” is capable of being conveyed while living but 
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loses its transferable capacity or capability when I the 

I 

owner of such “personal property” which he might| dis¬ 
pose of “in any mode he deemed proper” dies. Webster 
vs. Luther says (supra): \ 

I 

I 

“There was no purpose to interfere with thei dis¬ 
position by the Homesteader, of such additional 
lands, or of his interest in them (which is certainly the 
additional right) in any mode he deemed plroper 
(which certainly must be intended to include a ivill), 
or that might be adopted in respect of other prop¬ 
erty owned by him.” i 

Certainly “other property owned by him” could be dis¬ 
posed of by will. ] 

It will be contended, however, that Section 230/? con¬ 
stitutes a special statute of devolution of the “additional 

I 

right.” As to whether it does or not will be considered 
under the Second proposition herein advanced. i 

n i 

I 

THE COURT ERRED IN NOT FINDING ITH '- 
THE ACTION OF THE APPELLEE IN | CAN¬ 
CELLING THE APPELLANT’S ENTRY I AND 
APPLYING TO SUCH ENTRY THE ADMIN- 
ISTR.\TIVE RULING OF FEBRUARY 15, 
1917, WAS ARBITRARY AND CAPRICIOUS. 

I 

Where the meaning of an Act of Congress ib quite 
“plain and unmistakable'' an administrative construction 
that undertakes in any way to modify such meajhing is 
unwarranted. 

I 

j 

Roberts vs. U. S. 176 U. S. 221. ! 

Santa Fe Pacific R. R. Co. vs. Lane, 224 U.j S. 492. 

U. S. vs. United Verde Copper Co., 196 U.| S. 207. 
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An administrative officer of the Government is power¬ 
less to make regulations that constitute statutes—his power 
to make regulations is confined to administrative regu¬ 
lations. 


U. S. vs. George, 228 U. S. 14. 

U. S. vs. Copper Co., 196 U. S. 207. 

If this right, given by Section 2306, is an “unfettered 
gift" of “personal property,'" since personal property, on 
the death of the owner, may pass by will or inheritance, it 
follows that the soldier, having such a right and not exer¬ 
cising it, has full power to dispose of the same by his 
will. We contend tliat the Rarnish will, which contains 
language sufficiently broad to cover all kinds of property, 
carried with it the “additional right'" of James H. Barnish. 

The Secretary of the Interior’s Administrative Ruling 
is arbitrary and capricious, because it in effect takes away 
“property." The ruling permits the soldier, etc., to 
“assign"" the same during his lifetime but prevents an as¬ 
signment by will. Therefore, it loses one-half of its 
“transferable'" capacity as a result of the ruling. 

Hundreds of persons have taken title to public lands 
under assignments made by will or by representatives of 
deceased, persons and a cloud is cast upon such titles, as 
well as upon the title to the “additional right" of all per¬ 
sons who now hold by assignment under a will or in¬ 
heritance. 

The Ruling is arbitrary and capricious because it de¬ 
stroys a rule of property in force for more than twenty 
years. Rule vs. Lane 42 W. L. R., p. 70, and cases there 
cited. 

On page 26 of the Official Circular of the General 
Land Office is found the following explanation of soldiers" 
additional rights: 
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‘'Any officer, etc. * * ^xho had, prior to June 
22, 1874 * * made a homestead entry of ! less 

than 160 acres, may enter an additional quantity 
of land * ^ sufficient to make, with the pre\^ious 
entry 160 acres (Rev. Stat. 2306, Appendix Noi 1). 
THIS RIGHT WAS EXTENDED BY SECTION 
2307, Revised Statutes, to the Widow, if unmairied; 
otherwise by the minor orphan children by proper 
guardian.” i 

i 

Thousands of circular letters with the same language 
have been sent out from the time of the decision in 

I 

Webster vs. Luther until the promulgation of the Adijninis- 
trative Ruling. ! 

What is meant by the language “This Right Wa^ Ex¬ 
tended by Section 2307 to the Widow,” etc.? Clearly it 
must mean the right of a widow, unmarried, who had, 
prior to June 22, 1874, made a homestead entry c|f less 
than 160 acres, to appropriate a sufficient quantity ojf “ad¬ 


ditional” land to make up the 160 acres. This is 'neces¬ 
sarily so in view of the fact that in the Webstjer vs. 
Luther case the particular “additional right'* involved was 
based, not on an original homestead entry made by her 

I 

husband, but on an original entry which the widoAiv, her¬ 
self, had made, prior to June 22, 1874, which entry did 
not exhaust 160 acres. The Official Circular of the De¬ 
partment on page 23 describes in detail how fMinor 
orphan children * * * may make the filing anji entry 

in the same manner that the soldier or sailor might have 
done, subject to all the provisions of the homestead laws 
in respect to settlement and improvement.** It jwill be 

I 

noted that the language of the Circular applies tp home¬ 
stead entries, not applications for additional landi, based 
on prior homestead entry, because it says that .when a 
homestead entry is made by minor orphan childreh under 
Section 2307. i 
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“compliance with law both as to residence and im¬ 
provement is reepnred to he shown to the same extent 
as would have been reciuired of the soldier or sailor 
in makiipe^ entry under Section 2304, except that credit 
will be given upon the five-year period for the entire 
term of the enlistment where the soldier or sailor died 
during the term of his enlistment.’' 

This language appears in the Genera! Circular issued in 
1904 (the last General Circular) and has never been changed 
in any respect until the promulgation of the Administra¬ 
tive Ruling. In other words, the Administrative Ruling 
now says that the widow, if living and unmarried, other¬ 
wise the minor orphan children of the deceased soldier, pos¬ 
sessed at the time of his death of a “soldiers’ additional 
right," take by virtue of a special statute of devolution, 
contained in Section of 2307 R. S. U. S. and that when 
this line of special inheritance is exhausted, the “Soldiers' 
Additional Right'’ then “Lapses and ceases to exist,’’ not¬ 
withstanding that the Department itself has heretofore con¬ 
sidered this “Additional Right" property of such enduring 
character that it has recognized the appointment of admin¬ 
istrators to sell the same where the soldier died intestate, 
leaving none to inherit, on the theory that by escheat this 
right passed to the State. (Rec. p. 6.) The effect is to 
deprive the soldier of the power to will the right, notwith- 
sta din^^ that it is “property" that the courts have declared 
is given without limitations and restrictions. 

The very language of the Administrative Ruling itself 
shows the ruling to be arbitrary which recognizes assign 
ments made by administrators and heirs, provided the for¬ 
mal transfer evidencing such assignment and the bargain 
had been completed on February 15, 1917. That this is 
so is evidenced by a decision made in the Henrietta Pres¬ 
cott case (decided November 22, 1918, El Centro 03460), 
where the same identical right was held good as to one-half 
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and invalid as to the other, not because the right had been 
passed by inheritance, but because one of two sisters (^ach 
owning a one-half of the right) transferred to the other 
her right AFTER FEBRUARY 15, 1917. The Right |was 
held good as to the one-half which the sister had directly 
received from the deceased, but invalid as to the one-jhalf 
that she had taken by assignment from her sister and co¬ 
owner. But the language of the Ruling says: I 

I 

“The grant may properly be described as a graht of 
power, the exercise of which is necessary to the! cre¬ 
ation of a tangible property right. * * * jUike 

the grant of a right of a pension to a soldier, br to 
his widow, or to his minor children under sixteei), the 
privilege is PERSONAL and NOT DESCEND¬ 
IBLE.” (Rec. p. 6.) I 

[ 

I 

In other words, if the soldier, in his lifetime transfers 
the right to A and both die, the right not being exeiicised, 
the right will survive in the personal representatiyes or 
legatee of A, but would lapse had the soldier died possessed 
of it, leaving no widow or minor children. I 

The exercise of a right which right, Mullen vs. :\Vine, 
Webster vs. Luther and all adjudications. Federal andi State, 
wherein the question has been involved, the courts erhphati- 
cally denominate as “property,” given in the “FORM 
MOST ADVANTAGEOUS TO THE DONEE,” Creates 
a “property right.” i 

The Administrative Ruling itself says: “If this ifight is 
not exercised in the manner indicated and within the term 
during which it was appropriable, the right lapses an4 ceases 
to exist,” yet in Exhibit B, admitted by Appelleb, it is 
stated “The benefit of Section 2306 indeed is not! before 
its acceptance property at all, and hence is not capable of 
inheritance.” The logical result is that the Appellee is put 
in the position of attempting to give to a Statutei' a con- 

• i 

15 I 


i 


I 

I 

I 





struction by which the transfer by the soldier, widow or 
minor orphan child, under the circumstances set out in the 
Ruling, creates a “property right/' Until then no “prop¬ 
erty right" exists in the persons named in the Statute. By 
a transfer the Assignee receives from the Assignor a greater 
right than the Assignor possessed. 

If Samuel Barnish Glover liad retained this right, or 
had disposed of it prior to February 15, 1917, either he, 
or his transferee could now go uix>n the public land and 
use the right in satisfaction to the Government for the land 
selected. This leads to the absurd position of a man hav¬ 
ing property by retaining it but destroying the “prop¬ 
erty" not only in himself but in his assignee by trans¬ 
ferring it. 

Ill 

THE COURT ERRED IX FINDING THAT THE 
APPELLEE HAD TAKEN A CORRECT VIEW 
OF THE APPLICATION OF SECTIONS 2306 
AND 2307 TO THE CASE AT BAR. 


Section 2304 of tlie Revised Statutes gives to officers, 
soldiers, sailors and marines, who served in the Rebellion, 
the Spanish War or the Philippine Insurrection for a pe¬ 
riod of ninety days the right to make a homestead entry “but 
such homestead settler shall be allowed six months after lo¬ 
cating his homestead and filing his declaratory statement 
within which to make his entry and commence his settlement 
and improvement.'' The homesteader who cannot meet the 
above qualification is not by Statute given the six months' 
period within which to make entry, commence settlement 
and improvement. Section 2305 provides that the time 
served by the officer, soldier, sailor or marine, or, if dis¬ 
charged for disability incurred in the line of duty, then the 
whole perind of enlistment “shall* be deducted from the 
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period of time heretofore required (five years) to perfect 
title,” provided, however, that such soldier, etc., must reside 
upon, improve and cultivate the land for at least one year. 
The homesteader who could not meet the qualifications 
stated in Section 2304 must, at the time of the enactjnent 
of the Revised Statutes, have resided five years to secure 
patent and during that time improve and cultivate. ! Sec¬ 
tion 2306 says nothing whatever about residence on, culti¬ 
vation or improvement of the land. It is, in fact.i con¬ 
ceded that residence, cultivation and improvement arje not 
required to comply with 2306. All that is necessary ig that 
the claimant must be a “person entitled under the provisions 
of Section 2304,” who had prior to June 22, 1874, ehtered 
under the homestead laics a quantity of land less thafi 160 
acres. In such event such “person entitled under the pro¬ 
visions of Section 2304” is thereupon vested with th^ right 
to take enough “additional” land to make up the difference 
between the quantity previously entered under the home¬ 
stead laics and 160. 

Section 2307 is as follows: 

( 

‘'In the case of the death of any person 'WHO 
WOULD BE ENTITLED to a homestead unjder the 
provisions of Section 2304, his widow, if unrharried, 
or in case of her deatli or marriage, then hig minor 
orphan children, by a guardian duly appointjed and 
officially accredited at the Department of the Ilnterior, 
shall be entitled to all the benefits enumeratedi in this 
Chapter, subject to all the provisions as to settlement 
and improvement therein contained; but IF! SUCH 
PERSON died during his term of enlistment, the 

• . i 

whole temi of his enlistment shall be deducted from 
the time heretofore required to perfect the title.” 

j 

f 

The “Additional right” given by Section 2306, it is con¬ 
tended by the Appellee is “personal” like a pensioiji; it is a 
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'"power" which becomes proi>erty only when exercised and 
that if such ‘"power" is not exercised by the soldier, his 
widow or minor child, then the ""power" lapses and ceases 
to exist. 

Tlie Learned Court below ruled that this construction 
is correct. Let us examine this view. 

Either this ""Additional right" partakes of, and is clothed 
with, all tlie faculties and privileges of ordinary ""personal 
property" (Wine vs. Mullen) and therefore can be trans¬ 
mitted like other "‘personal property'^ at the death of the 
owner tliereof by the ordinary rules governing succession 
of property rights—that is, it may be transmitted by will, 
or, if there be no will it passes to the personal representa¬ 
tives and distributees or Congress has given some kind of 
extraordinary ""personal property" either not subject at all 
to rules of succession or Congress has provided a special 
succession. The Appellee contended in the Court below, 
and here contends (Record pp. 5-7), that Section 2307 is 
a special statute of devolution which governs the descent 
or distribution of this ""power" or ""right/' to be followed 
if the soldier dies, having acquired the right but not having 
exercised it. 

If the language found in the three sections ?304, 2306 
and 2307 is ""plain and unmistakable" then the Appellee has 
no power or right to construe them or either of them and 
it is his duty to follow the meaning and grant to the appel¬ 
lant the relief sought. That this is the law we believe will 
be conceded, and no extended citation of authority will be 
attempted. 

Garfield vs. Goldsby. 211 U. S. 249. 

Roberts vs. U. S., 176 U. S. 221. 

Lane vs. Hoaglund, 244 U. S. 182. 

The appellant respectfully submits that 2307 cannot be 
intended, or construed to be intended, to create a special 
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statute governing the course the “additional right" inust 
follow when the soldier dies, without having exercisejd it. 
It will be noted that 2307 says “in case of the death of any 
person WHO WOULD BE ENTITLED under * I* * 
2304, his widow," etc. If it had been the intention pf 
Congress to restrict the devolution of the right granted 
by 2306 whv did it not say “In case of the death o|f any 
person entitled (not WHO WOULD BE ENTITLED) 
under the provisions of Section 2306, his widow,”! etc. ? 
Moreover, 2307 specifically provides that the rights therein 
given are subject to all the restrictions concerning j culti¬ 
vation, residence and improvement, which restrictions do 
not apply to entries made under Section 2306. 

“This right (soldiers’ additional) was formejrly re¬ 
garded as a PERSONAL ONE and not transfer- 
able, but under authority of the decision of the Su¬ 
preme Court of the United States in the case of Web¬ 
ster vs. Luther (163 U. S., 331) it is now held to be 
assignable WITHOUT RESTRICTION, an[l resi¬ 
dence and cultivation are not required jin its 
exercise, either by the original l)eneficiary jor his 
assignee, whether the original entry was i>^rfected 
or abandoned/’ Official Circular 1904, pp. 26-^27, cit¬ 
ing 24 L. D. 502. 

O I 

I 

For more than 20 years prior to the Administrative Rul¬ 
ing here complained of all the Circulars, decisions'and let¬ 
ters of the Land Department have reiterated th!e above 
In fact, this Court, we contend, will judicially notice that 

the Land Department so holds today and such is | the law 

/ 

on the authority of Wine vs. Mullen and Webster vs. 
Luther hereinbefore referred to. j 

In view of these facts we respectfully maintain it cannot 
be contended that Congress intended that the “unfettered 
gift” made by Section 2306 was to be made less| valuable 
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and more restricted should the soldier die without having 
exercised the '‘right" than it would be should he dispose of 
it to an assignee before his death. His assignee would in 
the last instance be unhampered by any restrictions. 


“It (the Additional right) is now held to be as¬ 
signable WITHOUT RESTRICTION, and residence 
and cultivation are not required in its exercise, either 
by the original beneficiary or by his assignee, whether 
the original entry was perfected or not." Official Cir¬ 
cular G. L. O., p. 23. citing 24 L. D. 402. 


Again we contend that Congress never intended 2307 
to constitute a special statute of descent, because the act 
originating these provisions is entitled: “An Act to Enable 
Honorably Discharged Soldiers and Sailors, Their Widows 
and Orphan Children, to Acquire Homesteads on the Pub¬ 
lic Lands of the United States.'’ Act of April 4, 1872. 

This Act specifies three classes of persons to be bene¬ 
fited by the statute: 1. Soldiers and sailors; (2) their 
widows an(;l (3) their minor orphan children. Minors can¬ 
not ordinarilv make homesteads, but— 


“In case of the death of any person zoho looiild be 
entitled to a homestead under the provisions of Sec¬ 
tion 2304. Revised Statutes, but WHO DIED PRIOR 
TO THE INITIATION OF A CLAIM THERE¬ 
UNDER. his widow, or in case of her death or remar¬ 
riage, HIS MINOR ORPHAN CHILDREN, by a 
guardian duly appointed and officially accredited at 
the Department of the Interior, may make the filing 
and entrv' IN THE SAME MANNER THAT THE 
SOLDIER OR SAILOR MIGHT HAVE DONE, 
subject to all the provisions of the homestead laws in 
respect to settlement and improvement; and the whole 
term of service, or in case of death during the term of 
enlistment, the entire period of enlistment in the mili- 
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tary or naval service shall be deducted from the tihie 
otherwise required to perfect the title to the sajme 
extent as AfIGHT HAVE BEEN ALLOWED THE 
SOLDIER.” , 

Official Circular G. L. O., p. 23. 

Miller case Evanston, 05397 G. L. O. i 

J 

I 

f 

I 

That Congress did not create an extraordinary property 
by the enactment of the statutes in question is clear frohi a 
consideration of Webster vs. Luther and Wine vs. Myllen 
considered more at length herein. j 

For the reason above stated it is respectfully submitted 
that the demurrer to the answer should be sustained! and 
the trial court reversed. ! 

I 

Respectfully submitted, { 

HARRY A. HEGARTY, I 

S. S. ASHBAUGH, | 

Attorneys for Appelld^nt. 
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In the Court of Appeals of the District of 

Columbia. 

I 

i 

October Term, 1919. | 


United States ex rel. Edmund' 
O. Wattis, Appellant, 

V. 

Franklin K. Lane, Secretary 
of the Interior. 


1 No. 3295. Special 
Calendar No. 7. 


BRIEF FOE APPEIIEE. ! 

j 

The relator brings up for review a judgment jof the 

i 

Supreme Court of this District dismissing his petition 

I 

for a writ of mandamus to compel the appeUee to 
receive and accept a certain soldier’s additional right, 
'‘as full right and satisfaction” for certain public 
land claimed by appellant, and in due course to issue 
to him a patent for said land. The petition contains 
a prayer that the cancellation of relator’s ent]^ may 
be enjoined and that appeUee be restrained frcjm ever 
carrying out his decision adverse to the delator. 
There is also a third prayer: That the court! should 
issue its judgment declaring that the appelleefs “Ad¬ 
ministrative Ruling of February 15, 1917, is| illegal, 
null and void, and that said right of the relator may 
be held and declared in law to be inheritable and 
descendible.” 


( 1 ) 
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THE FACTS. 

While there is no controversy here as to the facts 
(the issue below being on demurrer to appellee’s an¬ 
swer), a brief statement is required to make the fore¬ 
going comprehensible. 

Wattis sought to secure title to 80 acres of public 
land. He offered for the land a so-called soldier’s 
additional right, based upon an original homestead 
entry and upon the military service of one James H. 
Bamish, who died in England in 1895. (Record, 
p. 2.) During his lifetime, Barnish presumably had 
a right to 87.27 acres of land as an additional right 
under sectioh 2306, Revised Statutes. Bamish never 
exercised this right either by entry of land or by 
assignment of the right of entry. He died testate, 
bequeathing £50 to a niece (R,ecord, p. 10) and leav¬ 
ing the residue of his property, real and personal, to 
a nephew, one Glover, who was also nominated as 
executor. The additional right was not “devised and 
bequeathed” in the will to said Glover, as averred 
in the petition (Record, p. 2). That allegation, in 
so far as it imports a fact, is denied by the answer 
(Record, pp. 17-18) and, as noted, the relator de¬ 
murred to the answer. 

But, by operation of law, it is claimed that Glover 
acquired this right as residuary legatee; at least, 
it is to be assumed that such is the contention of 
appellant, although the petition is quite explicit in 
saying that the right was devised and bequeathed 
“by the terms” of the will. 




Bamish died in 1895 and his v/ill was duly admitted 

^ ' 

to probate in England. Twenty-two years latet, on 
September 12, 1917, Glover, as executor and as 
residuary legatee, undertook to assign the pnce- 
existing soldier’s additional right of Bamish. liater, 
the appellant, Wattis, purchased of some party 
undisclosed in the record 78.28 acres of this |87.27 
acre right. November 14, 1917, he applied fqr the 
land he desired to enter, tendering the additional 
right assigned to him as aforesaid. ! 

Sections 2306 and 2307, Revised Statutes, ire as 
follows: 

Sec. 2306. Every person entitled, undjer the 
provisions of section twenty-three hundred 
and four, to enter a homestead who! may 
have heretofore entered, under the jiiome- 
stead laws, a quantity of land less than one 
hundred and sixty acres, shall be permitted 
to enter so much land as, when added!to the 
quantity previously entered, shall not exceed 
one hundred and sixty acres. ! 

Sec. 2307. In case of the death qf any 
person who would be entitled to a hodiestead 
under the provisions of section twenty-three 
hundred and four, his widow, if unmaitied, or 
in case of her death or marriage, tljien his 
minor orphan children, by a guardiain duly 
appointed and officially accredited iat the 
Department of the Interior, shall be qntitled 
to all the benefits enumerated in this qhapter, 
subject to aU the provisions as to settlement 
and improvement therein contained;! but if 
such person died during his term of enlist- 
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ment, the M'hole term of his enlistment shall 
be deducted from the time heretofore required 
to perfect the title. 

As was pointed out to this court in the case of 
Conklin v. Lane, No. 3228, decided at the last term, 
these sections have presented considerable contro¬ 
versy as to the legislative intent. First, and for 
many years, it was adjudged that the additional 
right is a purely personal and unassignable right. 
But in Webster v. Luther (163 U. S., 331), it was 
held that the right could be assigned by the statutory 
beneficiaries. The Department, although the court 
had been careful to limit its expressions, thereupon 
assumed that the right would likewise descend. If 
not used by the soldier, his widow, or his minor 
children, it became an asset of the soldier’s estate. 
Then, in the Mason decision (41 L. D., 361), it was 
held that this was not so,v that unused by any of 
these parties, it became an asset of the minor child’s 
estate. (To enforce this construction of the law, the 
Conklin suit was brought.) There were other con¬ 
troversies and views described in our brief in the 
Conklin case. Finally, on February 15, 1917, the 
Secretary?- of the Interior, finding it necessary to 
consider the construction of these sections de novo, 
annoimced his Administrative Ruling, the text of 
which appears on pp. 5-7 of the Record. 

The purpose of this suit is to procure a judgment 
declaring that ruling to be illegal, null and void, and 
that the additional right created by these sections of 
the Revised Statutes is “inheritable and descendible.” 
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It will be borne in mind that Wattis, as well as all 
intermediary assignees, purchased the right j from 
Glover several months after the promulgation 6f the 
Administrative Ruling and in the face of it. It can 
not be claimed that they purchased and paid out 
their money in good faith on the strength ofi some 
other construction, long obtaining and virtually 
amounting to a rule of property—the sort of | trans¬ 
action which the Administrative Ruling ende^v.ored 

I 

to protect. The sale by Glover was made 6n the 
theory that the right is by the terms of its creation 

i 

an inheritable right and that Glover took it i as the 

I 

residuary legatee of the original donee, the construc¬ 
tion of the Secretary to the contrary notwithstanding. 
That is the contention here. i 

To the extent that appellant’s application |for the 
tract of public land is concerned, the Departpient is 

I 

not denying his right to acquire title. It melrely in¬ 
sists that he should pay a valid consideration there¬ 
for. He may have the land by tendering good scrip. 
The answer shows (Record, p. 16) that appellant has 
the right to require the person from whom j he pur¬ 
chased this invalid “scrip” (so called) to substitute 
good scrip wherewith he may acquire the laijid, or to 
return the purchase price if he has ceased to desire 
the land. The controversy created by this action is 
therefore really at the instance of those engaged in 
traffic in this form of “scrip,” who desire tpi test the 
validity of the Administrative Ruling, and oifily nomi¬ 
nally at the instance of Wattis. 
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There is uo question about due process of law. 
Appellant’s application was presented and adjudi¬ 
cated in the usual way. The three decisions rendered 
in the Department of the Interior are to be found on 
pp. 10-13 of the Record. 

THE GUESTIOI-I Ui COI^TEOVERSY. 

The foregoing statement has already informed the 

court as to the purpose of this action. Appellant 

challenges a construction of a public land statute 

duly rendered in coui-se of administration by the 

appellee and he seeks a review of the departmental 

decision in a proceeding directed against the head of 

. that Department. The Secretaiy rules that the right 

created bv sections 2306-2307 is distinctly granted 

(1) to the soldier; (2) to his umnarried widow, and 

(3) to his minor children during the term of their 

minority; that the right may be exercised by the 

grantees, in the order stated, either by personal 

appropriation of land or by sale and assignment of 

the right to some one else, whereby the benefit in 

any other foim (money) is secured, and that if the 

right is not reduced to use by exercise of the power 

gianted and within the term during which it was 

appropriable, the right lapses and ceases to exist, 

; never becoming an asset of any one’s estate. 

. ^ 

j i Succinctly, we contend that the right as a power 

f ? 

I ‘_is_nQt_d^cendible; that the grant is more properly to 

^ be described as a grant of power, the exercise of 

; which is essential to the creation of a tangible prop- 
! / 

erty right; that it is property, of course, but property 
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^ I 

( 

I 
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in a power confined to the named beneficiaries,! in¬ 
tangible until they or any of them exercise the poiv^er, 
and thereby bring into existence a tangible property— 
either land or something akin to scrip which may 
pass by assignment' or by descent. j 

The appellant contends that the bare right is 
descendible. j 

That is the issue. But for this court to decide it, 
it must first conclude that it has the jurisdiction in 
this form of action to review the Secretary, and if, 
unlike the trial court, you differ from his construqtion,- 
to compel him to adopt a construction of the statute 
not his own. This, we saj’- on the authority of many 

I 

decisions of this court, can not be done. i 

AEGTTMENT. ^ j 

There are tvro points of law, then, which should 
indicate an affirmance of the judgment below:! 

(1) The appellee’s construction of the law in its 

application to the case at bar, sought to be reViev^ed 
by this action, is correct; ; 

(2) But right or wTong, it is not the provihce of 

this court to review the Secretary’s decisioh in a 

( 

direct proceeding, as his construction is at Ijeast a 
possible one. 

I. i 

I 

Tht appellee's constmction of tlie law in its application to thje ease at 
bar is correct. 

Glover, the first person who undertook to sell and 
assign the so-called Barnish soldier’s additional right 
and to obtain any benefit under sections 230^-2307, 

139345—19-2 
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is a noncitizen of this country, is not a person quali¬ 
fied under section 2305 to enter a homestead, is not 
the minor child of such a person, and, needless to 
say, is not the widow described in section 2307. 

It is claimed that he acquired this right under his 
uncle’s will, wherein he was named residuary legatee. 
The “additional right” was not mentioned in this 
will. Glover probably never dreamed that he had 
“inherited” such a piece of “prorerty” until he was 
approached about it twenty-tv;o years later. 

What was that riaht which he “'inherited”'? It 
was a riaht based on his uncle’s homestead entry 
and miiitarv^ service to enter so much more public 
land of the United States as, when added to what his 
uncle had entered under the homestead laws, would 
make up IGO acres in the aggregate. 

But Glover, an alien, could not enter any public 
r, ,7 land whatever. This phase of the case was not pre- 
f sented to the court below, nor is it uraed here except 

CL., I ■ 

>\ orguendo. It suggests the T- oint, Plow (;an his action 
>n assigning a right which lie could not personally 
use, even if it were possible for him to “inherit” it, 
be the generating force of a right in the appellant? 
He ivas the first consciously to attempt to exercise 
the right, and yet he, by the limitations imposed by 
law confining the benefits of the homestead laivs to 
citizens of the United States, could not exercise the 
right by entry. If be may not hai'e the land, why is 
he entitled to have the equivalent in money and to 
clothe another with a power lacking in himself? 
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Congress intended that one of three named bjene- 
ficiaries of its legislation should have the additional 
ripht: (1) the soldier; or if he didn’t exercise it, 

(2) his widow pro\dded she had not remarried;! and 

(3) if neither of the above had exercised it, his minor 
orphan children, by a guardian duly appointed and 


officially accredited at the Department of the In¬ 
terior. The right even in Barnish himself wasj con¬ 
tingent (ilevised Statutes, section 2304) oh his 
remaining “loyal to the Government”; i. e., lif he 
abandoned his citizenship the right itself ivould 
lapse even in him. The point was not raised! in or 
considered by the Department, but the record sug¬ 
gests that Barnish, dying in England years after the 
war and leaving his property by a will probated in 
that country, may have become a citizen of England 
and have ceased to be “loyal to the Government” 
of the United States. In that event, there would be 
no additional right at all. Even if the judgndent of 
the I.and Department is, so far, erroneous, jit will 
l)e necessar\" further to enquire into the! point 
suggested. And this point, we feel bound to suggest, 
has come to our attention not only since the! plead¬ 
ings were filed, but since this case has been removed 
to this court. ! 

Here, however, the appellant’s proposition! is that 

I 

Glover, an utter stranger to whom the United States 
owes nothing as soldier, widow, or minor ch^d, can 
be the first one to reap the benefit of legislation 
favoring a soldier of the Union, and can cteate in 
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appellant a right to take over 80 acres of our public 
domain because he had an uncle who once had such a 
right but who had never chosen to take its benefit 
either in land or money. If the proposition be sound 
the United States must satisfy the right by patenting 
so many acres of land to Glover’s assignee, although 
were Glover himself to elect to enter the amount of 
land represented by the additional right, his alienage 
would bar him. 

Of the history of this legislation and of its con¬ 
struction from time to time in and out of the Depart¬ 
ment, this court was advised bv our brief in the 
Conklin case, pp. 18 et seq. It was legislation in 
expression of gratitude to the Union soldier giving 
him certain personal advantages. Just as in pension 
legislation enacted about the same time. Congress 
desired to benefit not only the soldier personally if 
he were alive, but, if he were dead, those in the par¬ 
ticular relation of dependency to him—both in 
pension and in this legislation, his widow, as long as 
she continued so to be, and his minor children, 
during their minority; not his children of legal age, 
nor his minor children after thev had attained 
majority. 

The first act confemng the additional right of entry 
was the act of April 4, 1872, which permitted further 
entry under the provisions of the homestead law, 
i. e., requiring residence and cultivation exactly the 
same as in case of the original entry. June 8, 1872, 
the act was amended to omit this requirement and 
to substitute as a condition contiguity to the original 
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tract. And finally, March 3, 1873, the sections 2 of 

I 

the foregoing acts were amended by the omissicjn of 
both conditions—leaving the law in the form !now 
known as section 2306. In all these acts section 3, 
which is now section 2307, Revised Statutes^ re¬ 
mained the same in terms. I 

Under any of the acts. Congress bestowed oh the 
parties expressly named a valuable right. It \j^^as a 

i 

property right in a power which no one elsej pos¬ 
sessed—the power to take land in the manne^ and 
under the conditions prescribed. The poweij was 
purely personal—that is, limited by the terms of 

I 

the statute to the persons enumerated and to be 
exercised in the order and under the conditions 
specified. It was akin, in the aspect in which we 

I 

are now viewing it, to a railroad’s grant of indejnnity 
land, but one that is more properly “to be described 
as a power” ( U. S. v. So. Pac. R. R. Co., 223 U. S., 
565, 570), and as to which “ordinarily no cQlor of 
title is gained until the power is exercisedJ” Or 
again, it is not unlike a chose in action—oie the 
nature of which is wholly personal to a party and 
does not survive the party’s life. A man m^y sue 
and recover a substantial judgment against a' news¬ 
paper for libel—or he may not. If he acts, hei effects 
something that will descend. If he elects hot to 
act, he leaves nothing, in that behalf, to descend. 

Of course this analogy is not so striking becjause in 
the case of the soldier’s additional, the benieficiary 
may assign the right. Webster v. Luther, supra. 
This is so because thereby the beneficiary obtains the 
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benefit not in land but supposedly in its money 
value, the real value being “measured by the price 
that could be obtained by its sale.” {Bames v. 
Poirier, 64 Fed., 14, 19.) The statutory grant of the 
additional right is more like the case of a devise with 
power of alienation to A, but if there be a remainder, 
a devise thereof to B, and so on. In other words. 
Congress gave a right to the soldier who could use it 
or sell it, but if he did not, the right, or a similar 
right, went to the widow, or if she didn’t use or sell 
it during widowhood, it went to the minor. Each 
takes not from the other and predecessor but from 
the original grantor. 

The point here is, Where none exercises the power 
by use or sale, does the right survive in some person 
not mentioned in the statute, or does it lapse? 

The Administrative Ruling says that it lapses. 

There is absolutely nothing in Webster v. Luther 
expressly to the contrary; there is nothing in that 
case that implies the contraiy. There is nothing in 
any judicial decision on this question that impels or 
warrants the conclusion that the right is descendible. 
On the contrary, the court expressly said, in enumer¬ 
ating the characteristics of the right, in Mullen v. 
Wine (26 Fed., 206), that it did not descend to the 
heir.” In no reported decision, in none cited in 
appellant’s brief, is there a case where the assignment 
of the right was made by any one other than the 
soldier, widow, or guardian of a minor child; none 
where the assignment in question was made, as in the 
case at bar, by an heir. 
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Nor is there in the legislative history of the statute 
anything that warrants the thought that Congress 
embraced heirs among the beneficiaries whonk it 
proposed to endow with this power of making addi¬ 
tional entries. On the contrary, the story that qther 
legislation tells in creating scrip or rights of that 
kind in public land, is strongly adverse to appellant’s 
contention and is in harmony with the construction 
placed on the law in the Administrative Ruling.; As 
the court said in Poirier v. Barnes (57 Fed., 956,; 958) 

I 

Congress in creating the soldiers’ additional Iright 
granted an— 

( 

- absolute right to the extra land, to be tjaken, 
not necessarily contiguous to the original 
homestead, nor subject to the restrictions of 
the homestead act, and was tantamount' to the 
right formerly held by the holder of a lan4 war¬ 
rant. i 

Let us see what provisions Congress has made as 
to land warrants : ! 

Take Military Bounty Land Warrants (Revised 
Statutes, section 2444), another instance of Con¬ 
gressional benefaction bestowed on soldiers: UTiat if 
the soldier dies without taking a land warrant to 
which he would have been entitled? Why, Congress 
said that if he had filed proof establishing hfs right 
but if warrant does not issue until after his death, 
title “shall vest in his widow, if there be one!; and if 
there be no widow, then in his heirs or legatees of 
the claimant; and all military bounty land \f-arrants 
issued pursuant to law shall be treated as personal 
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chattels and may be conveyed by assignment of such 
widow, heirs, or legatees, or by the legal representa¬ 
tives of the deceased claimant, for the use of such 
heirs or legatees only.” The care which Congress 
took in that legislation in providing for the right in 
the event of a soldier’s death is almost meticulous. 

And sio in all scrip and land warrant acts, Congress, 
where it meant that heirs should take, said so. 

There are several kinds of scrip—Valentine, Su¬ 
preme Court, Surveyor General, Agricultural College, 
Chippewa, Sioux, Porterfield, New Madrid, Palatka, 
Ware, Gerard, McKee, Wyandotte, etc. 

Of these certain are of a character that do not 
involve words of descent: like Agricultural College, 
where the donees are States; Palatka, where the 
State of Florida is the beneficiary; or Indian scrip 
where the distribution of land or lieu scrip was based 
upon present membership in the tribe, and where, 
like Sioux Half-Breed scrip, the right was by statute 
itself made nontransferable or assignable. 

Then there was the New Madrid scrip, under the 
act of February 17, 1815 (3 Stat., 211), issued to 
those w’hose land disappeared in the famous New 
Madrid earthquake. The right granted was to locate 
equivalent areas of land within certain limitations. 
The right seems to have been strictly personal and 
not descendible; for we find in the act of December 
28, 1876 (19 Stat., 500), a grant of location right to 
the “legal representatives” of Samuel Ware, one of 
the original beneficiaries of the New Madrid act, who 
unfortunately had located his right on land which 
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I 

I 

the Supreme Court later decided belonged to Kbn- 
tucky and hence, as a location, was void. \'\^are 
being dead when the decision came down. Congress 
passed the act in favor of the “legal representatives,” 
the original act being insufficient for lack of word$ of 
grant to heirs. This is the so-called Ware scrip. ! 

In .the Wyandotte scrip grant, act of January! 31, 
1855, Congress fixed the right of selection in! the 
reservees, “or their heirs or legal representativesi” 
The McKee grant (act of January 25, 1853| 10 
Stat., 745) was “to each of the orphan childreh of 
said McKee.” The subsequent act of March 1, jL889 
(25 Stat., 1307), authorized issue of other certificates 
to surviving children and grandchildren of holders 
or ovmers, in lieu of certificates then held. i 
Porterfield scrip was created by the act of April 11, 
1860, and was a grant to the “executors of the last 
will and testament of Robert Porterfield” to be ex¬ 
ercised according to direction contained in the| will. 

Gerard scrip (act of February 10, 1855, 10 ^tat., 
849), was to “each one of them severally or pis or 
their heirs.” I 

I 

Surveyor General scrip (act of June 2, 1858) ran 
“to the claimant or his legal representatives.”! 
Snyreme Court scrip (12 Stat., 85) was granted to 

I 

“any person or persons and the legal representatives 
of any person or persons” entitled. | 

Valentine scrip (17 Stat., 649), issued to Vatentine 
“or his legal representatives.” I 

In every case, then, where the right was assi^able 

I 

by the immediate donee, and where the doneq was a 


I 



16 


person, Congress took pains to express in words of 
grant its intention that legal representatives or heirs 
should take when it was the will of that body that 
the right so created should descend. 

Where are such words found in connection with 
soldiers’ additional rights'? 

Whv should soldiers’ additional rights furnish an 
unique instance of failure on the part of the legislative 
power to use words of descent if forsooth Congiess 
intended that some remote heir should have the same 
right that the soldier, the widow, or the minor child 
was granted*? 

And if the right be descendible, like ordinary prop¬ 
erty, what happens when the soldier dies'? If he 
dies intestate, does it go to his estate, like his horse, 
or his ox*? If he dies testate and attempts to will 
the additional right to his brother, what becomes of 
the widow’s interest “? Congress said she should 
have the right—at least a similar right. Are there 
two rights gi-owing out of the same original entry 
and military service—the right in the soldier which 
is a sacred property right and which descends, 
whither he lists, and also a right in the widow pro¬ 
vided the soldier in his lifetime had not exercised 
his right? Carry it further and include the minor 
child—what becomes of his right; or is there a third 
right? As property, we are certainly dealing with 
property peculiar to its nature. 

Take the case at bar: Concede that Barnish had a 
right as a soldier, which right Glover took by devise; 
how does the comt know that Barnish did not leave 
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a widow or a minor child? The petition does hot 
inform us—it simply asserts that Glover took ihe 

i 

right by will. If Barnish left a widow and a minor 
child, did the will operate to pass the right to Glover? 
The appellant views it as ordinary personal piop^rty 
and claims that it did pass, the reason for the (jon- 
tention having nothing to do with the fact that 

theie was or was not a widow or minor child. jYet 

( 

under section 2307, a widow has the same sort of 
right as the soldier, provided the soldier did not use 
it in his lifetime. So we have one of two results: 
Either that by taking section 2307 in connection 
with section 2306 there is but one right denuded of 
that very common chaiacteiistic of personal property, 
capability of descent, oi that there are two rig|its— 
the soldier’s, which descends, and another ope in 
the widow herself. I 

Now as a matter of fact section 2307 does noi pass 
the soldier’s right to the widow and then, if she be 
dead or remarried, to the minor children. The sec¬ 
tion provides that in case of the death of the ^oldier 
“who would be entitled,” etc., (i. e., who had not 
exhausted all the privileges of the chapter) the Mridow 
or minor “shall be entitled to ail the benefits eiiumer- 
ated in this chapter.” Section 2307 is not a Statute 
of descent passing the soldier’s right to partiesl The 
widow does not take the soldier’s right, but she takes 
a similar right as a new and distinct grant. 

\ 

The soldier is defeased if he does not use his right 
by sale or entry; he dies as one “who would! be en¬ 
titled” but who had not used the benefits of this 

I 

1 

I 

I 

I 

I 

j 

i 

I 


I 
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chapter. The benefits do not descend to his heirs. 
If he has not used them, then Congress grants similar 
privileges to the widow. If she does not use them 
during widowhood, then Congress grants the same 
privileges to the minor children who must use them 
through a guardian and therefore during minority. 
The nature of these successive and contingent grants 
is incompatible with the idea of general descendibility 
from any one of the statutory donees. 

Why Congress did this, we are in no difficulty 
to understand. The soldier and his widow and 
dependent children and not his sisters, and his 
cousins, and his aunts, were the objects of solicitous 
attention and bounty. Just as bounty money was 
appropriated (act of July 28, 1866, 14 Stat., 310, 
322) for the soldier, or if dead, for his widow, his 
minor children or his parents, in the order named, 
so Congress intended that the parties named, and 
they only, should have the benefits of a nation’s 
beneficence. 

The additional right is property, to be sure. So 
are script rights. WTiy should Congress make par¬ 
ticular provision for descent in all save soldiers’ 
additional rights if it did not intend that the latter 
should be a property right limited in its benefits 
to the parties named? 

The right to locate and take land was a free and 
unfettered gift to the soldier; but not so to his 
assignee. The latter paid the soldier for it—^pre¬ 
sumably the value of the land. So the soldier, for 
services previously rendered, procured a personal 
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benefit either way—either by taking land or taking 
money for the land. He could take land and s6ll 
it, or he could enable another to take the lafid 
and pay him. By either method, he exercises liis 
power and obtains the benefit of his property right, 
which is this power. i 

But can his alien nephew over in England 'do 
what the soldier was entitled to do but who dfed 

I 

without doing it? It is our contention that Con¬ 
gress expressly provided for that event and nariied 
the widow or minor children as the only persjbns 
who were to take up that power and exercisel it. 
If there were no widow or minor, no one is Em¬ 
powered to exercise it. j 

II. i 

I 

• I 

It is not tile province of tiie court, in this direct proceeding, to teview 
the appellee’s decision; his constmction of the law, right or ^ong, 
being at least a possible one. J 

Very little need be said under this familiar 
caption. The Secretary was called upon to dbcide 
the legal questions raised by appellant’s application. 
This is not a case between private persons | after 
the United States had disposed of its interest in 
the land, wherein the correctness of his constniction 
of statutes in brought in question. It is a direct 
proceeding against the head of the Land Depart¬ 
ment with the very frank purpose of testing the 
soundness of his construction of the law. It} is as 
patently an attempt to treat the writ of mandamus 
as a writ of error as is conceivable. i 






20 


The Seeretary in his Administrative Rulinf^ took 
up sections 2306 and 2307 and considered them de 
novo. He was forced to do this by reason of the 
irreconcilable decisions which had preceded his 
consideration of the question. As Mr. Heney very 
well put it in a brief which he filed in the Depart¬ 
ment attacking the Administrative Ruling: 

One set of circumstances after another 
arose which forced the Department to modify 
its rulings in some respect to meet the seem'ng 
equities of this particular case, until its 
opinions necessarily became sophistical 
attempts to justify past, present, and future 
rulings. Starting wfith an unsound premise, 
the Department was bound to meet with 
many difficulties in applying its reasoning. 

What was that “unsound premise”? The Secre- 
tary says, Descendibility. Mr. Heney did not think 
so. The construction which he advanced v.-as that 
the soldier’s additional right was granted to the soldier 
alone; that it was jwoperty capable of descent; and 
that it went like any other property under the law 
of descent and distribution. To eliminate the widow 
and minor child, his contention was that under sec¬ 
tion 2307, Re\'ised Statutes, the widow or minor 
child did not have the additional right in any event; 
that it was not one of the benefits of the chapter con¬ 
ferred on them; that the benefits which were conferred 
were merely those granted in sections 2304-5. 

The trouble with that construction is that in 
Webster v. Luther, the court was dealing with an 


i 

( 

1 


exercise of an additional right by a widow, based bn 
the widow’s own original entry. Section 2306 enu¬ 
merated a benefit which was conferred on her by sec¬ 
tion 2307, according to this decision, and contrary to 

• ! 

Mr. Heney’s view. ' _ 

We find counsel for appellant now presenting this 
view—i. e., that the widow has an additional right, 
but that is the one based on her own, not her hus¬ 
band’s original entry. Brief, p. 13. This is “neces¬ 
sarily so” they say, in view of Webster v. Luther. ! 

I 

Yet only last term one of these counsel was before 
this court contending in the Conklin case fhat the 
Mason decision was “the only possible construction 
of Revised Statutes of the United States, 2307.” 
The Mason decision, the court will remember,; was 
that if the additional right was not used by soldier, 
widow, or minor during minority, the right vbsted 
not in the soldier’s estate as a property asset, blit in 
the minor who had attained his majority; and the 
original entrj^ in that case was the soldier’s entry, 
not a minor child’s entry. ; 

It is not our purpose to combat these va|rying 
views. We content ourselves with asking. In such a 
situation where counsel advance different construc¬ 
tions, the one antagonistic to the other, and both at 
variance not only with Mr. Heney’s views but with 
the Administrative Ruling, how can the court say 
that the meaning of Revised Statutes, sectioris 2306 
and 2307, is so clear, so free from doubt, so Unmis¬ 
takable that the Secretary of the Interior had Nothing 


I 
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before him to construe? And how can it say, in 
view of this conflict, that the Secretary’s construc¬ 
tion is so unreasonable as to constitute his conduct 
so arbitraiy and capricious as to warrant intervention 
by the court? 

And how, again, can the court say that the Sec¬ 
retary’s construction is impossible and his lesultant 
action capricious and arbitrary when the learned 
judge below, on whom it was urged that he had no 
jurisdiction to review the Secretaiy unless the action 
was arbitraiy and capricious, the question not being 
whether defendant’s construction of the law was 
right or wrong, put aside that contention, went to the 
merits,, and said that in his judgment the Seo-etary 
had taken a correct view of the statute as applied to 
the case ? 

In U. S. ex rel. A'ess v. Fisher, 223 U. S., 683, 691, 
it appeared that the Secretary’s construction of the 
statute while in harmony with the decisions of two 
Federal courts was at variance with later decisions 
of those courts; “but this,” the court said, “instead 
of indicating that the Secretary’s decision was arbi¬ 
trary or capricious, illustrates that there was room 
for difference of opinion as to the true construction 
of the section, and that to determine whether the 
relator’s application conformed thereto necessarily 
involved the exercise of judgment and discretion.” 

So, at the outset we are confronted with the 
question, not whether the decision.of the Sec¬ 
retary was right or wrong, but whether a deci¬ 
sion of that officer, made in the discharge of 
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a duty imposed by law and involving the ex-1 
ercise of judgment and discretion, may be I 
reviewed by mandamus and he be compelled! 
to retract it, and to give effect to another notj 
his own and not having his approval. Thej 
question is not new, but has been often con-r 
sidered by the court and imiformly answered 
in the negative. | 

That case has never been overruled or modified 
in the slightest degiee. It is only when the court 
concludes that the decision of the Secretary is arbi¬ 
trary, or merely ministerial, or coram non judice, thdt 
it has interfered. Since the Ness case the Supreihe 
Court of the United States has decided just thr^ 

I 

cases against the Department of the Interior: the 
Watts case (234 U. S., 525) and the Hoglund case 
(244 U. S., 174) on the ground that the Department 
had lost jurisdiction, and the Santa Fe Pacific Ry. 
Co. case (244 U. S., 492), wherein the court decided 
that the Secretary had “ plainly exceeded his 
authority.” ! 

In this case, there is no question of jurisdiction 
and there can not be a question as to authority. 
The Secretary has jurisdiction to pass upon appel¬ 
lant’s application; no other tribimal in the world!has 
that power. The Secretary rmdoubtedly has j au¬ 
thority to determine whether the application shall 

i . 

be allowed. He may err in exercising that authority 
as the result of giving a wrong construction td the 
statute. But the writ of mandamus is not a!writ 
of error. , j 

I 

I 


/ 
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CONCLUSION. 

On p. 12 of their brief, counsel say that hundreds 
of persons have taken title to public land under 
assignment made by will or by representatives of 
dead persons, and that a cloud is cast on their titles, 
as well as upon the title to “additional rights” of 
all persons who now hold by assignment under a 
will or by inheritance. They further say that the 
Administrative Ruling is arbitrary and capricious 
because it destroys a rule of property. 

It does nothing of the kind. It recognizes the mle 
of property and it recognizes title acquired by virtue 
of that rule of property. Patentees of public land 
hold under their patents; not under any ruling one 
way or the other. 

Those who have purchased additional rights for a 
valuable consideration and in reliance upon this 
rule of property are protected by the Ruling. The 
case of Henrietta Prescott, which is utterly misstated 
hy counsel on pp. 14 and 15 of their brief, is an 
illustration of the lengths to which, under the 
Ruling, the Department has proceeded in recogniz¬ 
ing what may be said to be rights acquired under a 
rule of property. In that case (reported in 46 
L. D., 486), two daughters of a soldier, Adelaide and 
Ada, took the additional right under the law as it 
was understood before the Administrative Ruling. 
The right was an 80-acre right and each had an 
individual moiety. November 18, 1915, long before 
the Administrative Ruling, Adelaide, for “the sum 
of one dollar and other valuable considerations,” 


assigned her moiety to Ada. The right was n(j>t 

( 

assigned by the one to the other “after February 15, 
1917,” as counsel state in very prominent type bn 
p. 15. But on December 29, 1917, Ada sold to 
Prescott for a consideration. The Department sus¬ 
tained the right in Prescott to the extent of t^e 
moiety which had been exercised by assignment fot a 
consideration prior to February 15, 1917, because at 
the time such assignment was made, in 1915, sijch 
assignments were recognized. ! 

We have made little comment on Webster v. Luther, 
as the court most certainly will read the decisioj^ in 
its entirety and adjudge whether anything therein' 

I 

impels the conclusion that the right is descendible. 

I 

The fact that the court confined itself to the words 
“assignable and transferable” is significant. Tihere 
can be no doubt that those words are applicable 
merely to transactions between living persons, i An 
assignment is a transfer. {Brown v. Smith, 102 j|’.W., 
171; Ormund v. Conn. Mut. Life Ins. Co., 58 |S.E., 
997.) Transfer imports present delivery. {Crdpford 
V. Hood, 89 S.W., 1097; Noble v. Ft. Smith Col, 127 
Pac., 14; Hendrick v. Daniels, 46 S.E., 428j) In 
Escoe V. Fletcher (82 Pac., 1075, 1077) the coprt in 
holding that “transfer” means an act of parties or 
the law by which title to property is conveyed from 
one living person to another, said: ! 

Notes from a decedent do not come within 
definition. Transfer rests upon acts of {)arties 
to a contract, as does assignment, which is but 
a vTitten transfer. 


